United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





^J 


^ajwnmvuotauL 


TRANSCRIPT OF RECORD. 


Court of Appeals of (he District of Columbia. 


OCTOBER TERM, 1914. 


No. 2711. 


WASHINGTON AND OLD DOMINION RAILWAY, 

APPELLANT. 


ISADORE A. SLYDER. 



APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JUNE 24, 1014. 


PRINTED JULY 17, 1914 


Court of Appeals of the District of Columbia 

OCTOBER TERM, 1914. 

No- 2711. 


WASHINGTON AND OLD DOMINION RAILWAY, 

APPELLANT, 

VI. 

ISADORE A. SLYDER, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption. 

Original. 

Print 

1 

1 

A 

Declaration. 

1 

Defendant’s plea. 

ft 

Joinder in issue. 


4 

r 

Memorandum : Verdict for plaintiff for $7,500 

Motion for a new trial. 

7 

5 

5 

Motion for new trial overruled, provided plaintiff remits $2,; 

verdict; remittitur as required; judgment; appeal noted... 
Memoranda: Supersedeas bond approved and filed; bill of e 
tions submitted; time to file transcript of record extended.. 
Order making bill of exceptions part of record... 

Assignments of error. 

500 of 

. 9 

xcep- 

. 9 

. 10 

10 

0 

ti 

6 

7 

Designation of record. 

1 1 

7 

Clerk’s certificate. 

1 9 

7 

o 

Bill of exceptions. 


8 

o 

Testimony of Isadore Slvder.. . 

1 ^ 

8 

o 

George Tully Vaughn . 

Thomas A. Groover. 

. 17 

17 

8 

n 

i i 

Samuel L. Battles . 

1- 

i1 

11 

H. W. Motfitt. 

17 

11 

11 

Wilfred M. Barton. 

1 7 

11 

i i 

Russell D. Cox. 

IQ 

11 

1 o 

Ely W. Prime. 

20 

YA 

1 Q 

Joseph A. Hall. 

- 22 

16 

13 


Judd & Detweileb (Inc.), Printers, Washington, D. C., Jply U 1914. 
































Court of Appeals of the District of Columbia 

OCTOBER TERM, 1914. 

No. >711. 

WASHINGTON AND OLD DOMINION RAILWAY, 

APPELLANT, 

VB. 

ISADOKE A. SLYDER, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print 

Caption. 

Declaration. 

Defendant's plea. 

Joinder in issue. 

Memorandum: Verdict for plaintiff for $7,500. 

Motion for a new trial. 

Motion for new trial overruled, provided plaintiff remits $2,500 of 

verdict; remittitur as required; judgment; appeal noted. 

Memoranda: Sujiersedeas bond approved and tiled; bill of excep¬ 
tions submitted; time to tile transcript of record extended. 

Order making bill of exceptions part of record. 

Assignments of error. 

Designation of record. 

Clerk’s certificate. 

Bill of exceptions. 

Testimony of Isadore Slyder. . 

George Tully Vaughn . 

Thomas A. Groover. 

Samuel L. Battles . 

H. W. Moifitt. .*!...!! 

Wilfred M. Barton. 

Russell D. Cox. 

Ely W. Prime. .!!.!!!! 

Joseph A. Hall. 


Judd & Detweileb (Inc.), Printers, Washington, D. C., Ji ly 14, 1914 


a 

1 

1 

1 

<i 

4 

7 

5 

7 

5 

7 

5 

y 

6 

y 

6 

10 

7 

10 

7 

11 

7 

12 

8 

13 

8 

13 

8 

17 

11 

17 

11 

17 

11 

17 

11 

17 

11 

19 

12 

20 

13 

22 

13 





























INDEX. 


Original. Print 


Josephine Mathey. 23 14 

R. L. Makeley. .. 24 15 

Shaulter Trussell..;. 25 15 

Clement G. Anderson... . 25 16 

George L. Titlow. 26 16 

John Blackford. 28 17 

Oscar H. Bundy. 28 17 

Preston O. Fitzhugh. 30 18 

Plaintiff’s prayers. 31 19 

Defendant’s prayer. 32 20 

Court’s charge to jury. 36 22 














In tbe Court of Appeals of the District of Columbia. 


No. 2711. 

Washington and Old Dominion Railway, Appellant. 

VS. 

ISADORE A. SLYDER. 


Supreme Court of the District of Columbia. 
At Law. No. 54950. 


Isadore A. Slyder, Plaintiff, 

VS. 

Washington and Old Dominion Railway, Defendant. 

United States of America, 

District of Columbia, ss: 


Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, m the above-entitled cause, to wit: 

1 Declaration. 


Filed August 21, 1912. 

In the Supreme Court of the District of Columbia 

Law. No. 54950. 


Isadore A. Slyder 

v. 

Washington and Old Dominion Railway. 

The plaintiff Isadore A. Slyder sues the defendant the Washing¬ 
ton and Old Dominion Railway, an electric railway corporation hav¬ 
ing offices and agents and doing business at the City of Wellington 
m the District of Columbia, and in the State of Virginia, and be¬ 
tween the said places, for that heretofore on, to wit April 28 1912 
at the City and in the District and State aforesaid the defendant wai 
then and there and still is an electric railway carrier of passengers 
for hire, and was then and there possessed of, and owned u<?ed and 
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operated a certain electric railway and tracks*, extending and run¬ 
ning in part in and upon Thirty-sixth street, northwest, at the City 
of Washington and in the District of Columbia aforesaid, which 
said railway and the single line main track thereof then and there 
crossed and still crosses M street, northwest, at the intersection of said 
Thirty-sixth street and said M street, northwest, at the City and in 
the District aforesaid, on the way to and from and over a certain 
bridge located near the said intersection and crossing the Potomac 
River between the said District and State, which bridge is commonly 
called the Aqueduct Bridge, which said railway and tracks, to¬ 
gether with divers cars running and operated thereon by means of 
electricity, the said defendant then and there owned and used 
2 in carrying on and conducting its said business as a railway 
carrier of passengers for hire as aforesaid; and for that the 
defendant s said main track then and there crossed the said M street 


as aforesaid and ran in and upon the east side of said Thirty-sixth 
street; and for that the defendant then and there owned, maintained, 
and used a certain single line spur track located in and upon the west 


side of said Thirty-sixth street, which 


said spur track connected with 


the said main track at a point near the north side of said M street at 
the intersection aforesaid; and for that the said main track and spur 
track formed an acute angle at the point or place aforesaid; and for 
that heretofore, to wit, on the day and year aforesaid, at a certain 
place commonly called, to wit, Great Falls, in the said State of Vir¬ 
ginia, at the hour of, to wit, seven of the clock post meridian, the 
plaintilF paid to the defendant, and the defendant accepted and re¬ 
ceived from the plaintiff, a certain sum of money, or a certain ticket 
representing and evidencing the payment by the plaintiff of a certain 
sum of money to or for the defendant, by way of fare, hire, or pay¬ 
ment for the transportation and carriage of the plaintiff by the de¬ 
fendant and the plaintiff then and there entered and went into and 
upon a certain car of the defendant, then and there being at, to wit, 
the said Great Falls, in the State aforesaid; and for that the said 


car was then and there being used and operated as aforesaid by the 
defendant; and lor that the plaintiff then and there became and was 
and continued to be a passenger in and upon the said car of the de¬ 
fendant, to be transported and carried by the defendant from, to 
wit, the said Great Falls, in the State aforesaid, to, to wit, the said 
Thirty-sixth and M streets aforesaid; whereupon, by reason of the 
premises, it then and there liecame and was and continued to 
3 be the duty of the defendant to transport and earn* the plain¬ 
tiff to his said destination safely and securely and without in¬ 
jury, and to use such due care, attention, caution, diligence, and skill 
in the running, operation, and management of its said cars, tracks, 
equipment, and railway as that the plaintiff should be safely and 
securely and without in jury transported and carried to his said desti¬ 
nation. and should then and there be permitted or allowed to alight 
safely and securely from said car in a safe place and to go about his 
business and affairs without injury from the defendant after the 
plaintiff had reached his destination aforesaid; and for that the de¬ 
fendant nevertheless did not then and there permit or allow the 
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plaintiff to alight safely and securely from the said car in a safe 
an< ^ 1° about his business and affairs without injury from 
the defendant after the plaintiff had reached his destination afore¬ 
said, nor did the defendant or its servants then and there intrusted 
and charged with the duty of operating and managing the said cars, 
tracks, equipment, and railway use due care, caution, attention, dili¬ 
gence, and skill in the performance of said duty, but the defendant, 
bv its servants, then and there operated and managed the said cars, 
tracks, equipment, and railway so carelessly, recklessly, negligently^ 
and unskilfully that thereafter, to wit, on the day and year aforesaid, 
at his destination aforesaid, and at the hour of, to wit, eight of the 
clm;k post meridian, at the City and in the District aforesaid, and 
while it was dark, the defendant then and there, and while the plain¬ 
tiff was a passenger in and upon the said car as aforesaid, switched or 
ran the said car from the said main track on to the said spur track, 
and thereupon stopped the said car at a point so near to the said 
main track that a car running upon the latter track could not 

4 pass the said point without colliding with and crashing into 
the said car in and upon which the plaintiff was then and there 

a passenger as aforesaid; and for that when (he plaintiff reached his 
destination as aforesaid, and his said car had been stopped aft afore¬ 
said, a certain other electric car of the defendant was then and 
there standing at rest upon (he defendant’s said main track located 
in and upon (he east side of said Thirty-sixth street as aforesaid, and 
the defendant then and (here opened the east side door or doors in 
the rear of (he said car in which the plaintiff was a passenger as 
aforesaid, for the purpose of inviting and permitting and allowing 
the plaintiff and other passengers to alight therefrom at that place, 
and the defendant then and thereby invited and permitted and al¬ 
lowed (he plaintiff and other passengers to alight therefrom at that 
place, and for (hat immediately-after the plaintiff had accordingly 
then and there alighted from the said car upon the certain place or 
space then and there formed into an acute angle by the intersection 
of the main track and spur track as aforesaid, and before the plain¬ 
tiff had l>een permitted or allowed any reasonable time to leave said 
place and go about his business and affairs, and while the plaintiff 
was then and there acting and conducting himself properly and 
prudently and without any fault or negligence whatever, a sudden 
great flash, or flare, or flame of electricity, light, or fire was then and 
there, and by reason of the defendant’s negligence, emitted from the 
slots of said tracks, and immediately thereafter the plaintiff was 
negligently, suddenly, forcibly, violently, and unexpectedly hit and 
struck by the said car which had been standing at rest upon the said 
main track as aforesaid, and the plaintiff was then and there caught, 
rolled, and crushed between the two cars aforesaid, and the 

5 said car, which had heen standing at rest on the main track 
as aforesaid, with great force and violence, and by reason of 

the defendant’s negligence, collided with and crashed into the said 
car from which the plaintiff had just alighted as aforesaid; and for 
that the defendant carelessly, recklessly, unskilfully, and negligently 
caused or permitted the collision aforesaid, and carelessly, recklessly, 
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unskilfully, and negligently, caused or permitted the plaintiff to be 
exposed, hit, struck, caught, rolled, and crushed as aforesaid; and, 
bv reason of the defendant’s negligence as aforesaid, the plaintiff was 
then and there permanently hurt, wounded, crushed, bruised, and 
otherwise injured, he suffered and suffers and will continue to suffer 
great pain and anguish of body and mind, his left collar-bone was frac¬ 
tured and shortened, his chest was crushed and bruised, three ribs of 
his right side and two ribs of his left side were fractured, torn away, 
and separated from his breast-bone, his breast-bone was crushed and 
hurt, bis body was bruised in numerous places, much pressure re¬ 
sulted from the displacement in his chest, great pain and difficulty 
in breathing was caused him. enlargement was left where his ribs 
were torn away from his breast-bone, his left arm and shoulder were 
hurt and bruised and made stiff, sore, and lame, great distress in the 
way of pain or weakness was caused him by pressure on a nerve or 
other part of his body, he was made unable normally to raise his left 
arm, he was rendered unable to lift normal weights, great swelling 
over the front of his chest and at the point of the fracture of his col¬ 
lar-bone was produced, he was taken for medical treatment to, to 
wit, the Georgetown University Hospital in. to wit. a certain police 
patrol wagon, immediately after his said injuries were inflicted 
on him. and was confined and underwent medical treat- 
6 ment therein for, to wit. two weeks, and thereafter he 
was confined to, and underwent medical treatment in, his 
house for. to wit. four weeks, he has suffered and continues to suffer 

constantlv from insomnia, his nerves and nervous svstem were and 

« 7 

are and will continue to l>e disordered, diseased, and impaired, he 
has incurred great expense, in the sum of. to wit. three hundred dol¬ 
lars, in and about endeavoring to be cured and healed of his said 
injuries, and he has also lost large emoluments and profits, in the 
sum of. to wit. live dollars ]>er day in his business and occupation of 
steam-fitter and in his office of president and manager of the 
Slyder-Clough Heating Company; and the aforesaid wrongful and 
negligent acts, omissions, and conduct of the defendant, and of its 
servant 4 *, were and are to the damage of the plaintiff in the sum of 
ten thousand dollars; and. therefore, the plaintiff brings his suit, 
and, by reason of the premises, he claims of and from the defendant 
the said sum of ten thousand dollars, together with the costs of suit. 

FREDERICK C. HANDY and 
FRANK J. HOGAN, 

Attorneys for Plaintiff. 

Defendants Plea. 

Filed September lfi, 1912. 

******* 

Now comes the defendant and for plea to the declaration filed in 
the above-entitled cause says that it is not guilty in manner and 
form as therein alleged. 

WILTON J. LAMBERT, 

Attorney for Defendant . 
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Joinder in Issue. 


Filed September 17, 1912. 


The plaintiff joins issue on (he defendant’s plea. 

FRANK J. HOGAN, 
FREDERICK C. HANDY, 

Attorneys for Plaintiff. 


Memorandum. 

November 19, 1913.—Verdict for plaintiff for $7,500. 

Motion for a New Trial. 


Filed November 22, 1913. 


* * * 


* ★ * 


* 


Xoxv conies the defendant and moves the court to set aside the 
verdict rendered herein on the 10tli day of November. A. D. 1913 
and to grant a new trial upon the following grounds: 

That the \erdict is contrarv to the evidence 

ffl ™at the verdict is contrary to the weight, of the evidence. 

(3) I hat the verdict is contrarv to law. 

(4) Because of errors committed by the court in admitting evi- 
dence on behalf of the plaintiff over the objection of the defendant 

(o) Because of errors of law committed bv the court in refusing 
the prayers requested by the defendant and granting prnvers re- 
quested by the plaintiff. 

(G) Because of errors of law committed bv the court in its chanre 
to the jury. ' * 

8 (7) Because the verdict is excessive. 

(8) Because the jury was manifestly swaved by passion 
and prejudice against the defendant. * ' 1 


(9) Because the verdict on its face must have been based on the 
theory of punitive damages against the defendant. 

(10) Because of error of the court in refusing to discharge the 

JFy mob?" because of the improper remarks of counsel for the 
plaintiff in his address to the jury. 

(11 j Because of error committed by the court- in refusing to dis¬ 
charge the jury on motion because of misconduct of counsel for 
the plaintiff in his address to the jury. 

WILTON J. LAMBERT, 

Attorney for Defendant. 
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() 

To Frank J. Hogan & F. C. Handy, Attorneys for Plaintiff: 

Take notice that the aforegoing will l>e for hearing on the 5th day 
of December, A. D. 1913. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

Service acknowledged this 22 of Nov. 1913. 

FRANK J. HOGAN, 

Att’y for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, February 4, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

******* 

Upon consideration of the defendant's motion for a new trial 
heretofore argued and submitted, it is considered that the 
9 same be, and hereby is, overruled, provided the plaintiff re¬ 
mits Twenty-five hundred dollars (*$2,500) of the verdict 
rendered herein: whereupon the plaintiff, by his attorney Frank J. 
Hogan, Esq., in open court remits the said sum of Twenty-five 
hundred dollars as required, and judgment is ordered for the residue 
of said verdict: Therefore it is considered that the plaintiff recover 
against the defendant the sum of Five thousand dollars ($5,000), 
with interest thereon from this date, being the money payable by the 
defendant to the plaintiff, hv reason of the premises, together with . 
his costs of suit, to he taxed by the Clerk, and have execution thereof. 

The defendant, in open court and in the presence of counsel for 
the plaintiff, notes an appeal to the Appellate Court, and the 
penalty of the bond to operate as a Supersedeas, is fixed in the sum 
of Seven thousand dollars. 


Memoranda. 


February 24, 1914.—Supersedeas bond approved and filed. 
March 13, 1914.—Bill of Exceptions submitted. 

April 8. 1914.—Time to file transcript of record extended to June 
1, 1914. inclusive. 

May 26, 1914.—Time to file transcript of record further extended 
to Julv 1, 1914. 

10 Supreme Court of the District of Columbia. 


Friday, June 5, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 
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1 he Court having this day signed the bill of exceptions heretofore 
submitted herein, now orders the same of record as of the time of 
the noting thereof at the trial. 

Assignments of Error. 

Filed June 6, 1914. 

* * * ♦ * * * 

The court erred: 

(1) In permitting the witness, Dr. W. M. Barton, to recite what 
was said by plaintiff to linn when lie was making a physical exami- 
nation of the plaintiff; 

(2) In granting plaintiff’s first prayer; 

(3) In refusing to grant defendant’s sixth prayer; 

(4) In refusing to discharge the jury on motion because of mis- 
conduct of counsel for the plaintiff in argument to the jury; 

(o) In failing to withdraw from the jury improper remarks 
made by counsel for the plaintiff during his argument. 

WILTON J. LAMBERT, 

Attorney for Defendant. 


H Designation of Record. 

Filed June 6, 1914. 

* * * * * * * 

John R. Young, Clerk: 

In making up the transcript of record on appeal in the above 
entitled cause, include therein the following papers: 

1. 1912, Aug. 21. Declaration. 

2. Sept. 16. Defendant's plea. 

3. 17. Joinder of issue. 

4. 1913, Nov. 19. Verdict for plaintiff for $7,500 

5. 22. Motion for new trial. 

6. 1914, Feb. 4. Plaintiff remits, etc.; motion for new trial 

overruled, and judgment on verdict for 
plaintiff for $5,000, etc. 

4. Appeal; supersedeas bond fixed at $7,000. 

4. Supersedeas bond approved and filed. 

Memo.: 1914, March 13. Bill of Exceptions submitted 
Memo.: April 8. Time to file record on appeal ex- 

tended to June 1st, 1914, inc. 

Memo.: May 20. Time to file record on appeal ex¬ 

tended to July 1st, 1914. 

Memo.: June 5. Bill of exceptions approved. 

9. Assignment of errors. 

10. This designation of record. 

WILTON J. LAMBERT, 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 


United States ok America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 11, 
l>oth inclusive, to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 54950 at Law, wherein Isadore A. Slvder 
is Plaintiff and Washington and Old Dominion Railway is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of June. 1914. 

| Seal Supreme Court of the District of Columbia. | 

JOHN R, YOUNG, Clerk. 

13 In the Supreme Court of the District of Columbia. 

Law. No. 54950. 


Isadore A. Slvder 
v. 

Washington and Old Dominion Railway. 

Hill of Exceptions . 

Be it remembered that at the trial ol this cause before Mr. Justice 
Barnard, commenced on the l<th day ot November, A. 1). 1913, the 
plaintiff, to maintain the issues on his part joined, took the stand 
and testified that at the time of the accident hereinafter referred to, 
he was a little over thirty-nine years of age; that he is a steamfitter 
by trade; that he was employed at the time of the accident by the 
Slyder-Clough Heating Company as manager, receiving a daily wage 
of five dollars; in connection with his employment, he went out and 
got work and also did it with his own hands; previous to April 28, 
1912, he guesses he was about as perfect physically as a man could 
l>e; he had never met with an accident and had never been sick; on 
Sunday, April 28, 1912, he went to Great Falls on the Washington 
and Oid Dominion road, buying a round trip ticket at Thirty-sixth 
and M Streets, in the Washington and Old Dominion Railway office, 
and paid thirty-five cents for it; he spent the day at Great P'alls and 
left there at about seven o'clock; the car on which he returned had 



track was also standing the defendant's bridge car: plaintiff, in his 
testimony, indicated on a rough diagram of the enclosed terminal of 
the defendant company at Thirty-sixth and M Streets, the location of 
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the two tracks, the V shape joinder of the East track with the West 
track, and the location of two cars on the West track and of 
14 f, Iluth 1 er standing on the West track; the point at which 
e e t le alighted from tile defendant's car was about 5 

feet from the junction of the main track and the spur track; there 
was a spur from the West track consisting of an East truck ! there 
was not a sufficient amount of room for a car on the East track to 
ims plaintiff s car near the junction of the spur without sinking 
that car, to the best of bis recollection; when the car on which he 

S'onX E.,ViT' h ? T' M, V' , n h 'r> llis -mpaniorn were 

seated on the Last side of the car in about the center* tliev re- 
seate< UI ?. tl1 ,lie '"'Mur part of the people in the South part 
° T ’ , ab ? u ! twent y l >e, ’l> 1 e; most all of the passengers 

,he ®? uth end of ‘ he <m ' K°‘ olt ' "II the East side of the South 
patform, there were doors on the rear part of the car which were 
left open by the conductor when the car came to a stop; when he got 
up, Mrs. Mathev, a companion, followed him and when tliev got to 
the rear of the car the people getting off in front of him liad just 
about cleared the track and he stepped off to the ground - the mo 
ment his feet touched (lie ground he raised his hand to ’assist his 
companion, who was m the act of getting down and *ls he HiH 
there was a flash of electricity that came uptawm,the track af the 
East side, at the junction of these tracks, and also at the South end 
o the car that he had gotten off of; he knew he could notfep" 
those tracks; lie turned to look to see if there was a wav to Lt hv 
there, and as he turned the car was right on him; this car that was 
on the East track; that was on him in a flash, and it struck his arm 
rolled him around, and crushed him; that car that had been stand- 
mg on the East track followed that track to where it formecl a V 
with le \\ est track ; after it rolled him around and released him it 
continued on and lie heard the gla*= falling, and after that for a 
space of a minute or so, eveiwthing went dark* the car that 
lo was on the East track, that came down on him and in ”ntt 
with the car he had just gotten off. struck him first and then 
struck the corner of his car; when he came in, sitting on the Fast 
side of the car, he did not see a motorman or anv one on that car that 
was at rest on the East track; he was looking in that dim-t on and 
knew there was a car there; when the had gotten off and this car 
came down on him. he did not see any motorman on the front of ft 
After he was released by the car on the East track passing on he 
started across to the pavement and when he got to the track hT’.W 
collapsed; people around helped him by carrying him across to the 
drug store. The plaintiff described his injuries,Ihe Lling by him 
of one nb grating against the other; that he suffered the worse pain 
he ever had o suffer; that he was in the hospital two weeks and con¬ 
fined to his home four weeks, and was on June 9 taken to his place 
of business for the first time after the accident; that he has alwaH 
had trouble m breathing from that time up to the present time- that 
before the accident he put up boilers and heating plants and’ con¬ 
nected engines, did most anything that a steamfitter does flung 

2—2711a 
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sledge-hammers over his head many times, and that it is necessary 
in his character of work to do that kind of labor; that from June 9 
to December 27, he remained on half pay, doing such work as col¬ 
lecting and taking oil' drawings; that before the accident, he had no 
difficulty swinging either arm; that since that time and up to the 
time of the trial, he cannot raise his left arm alx>ve a horizontal posi¬ 
tion ; that in days past he worked on seven-story' buildings, and 
carried his work to the top and could do his work, but now he cannot 
go up two flights of steps without holding on to something because 
his wind is gone: that since the accident, there are three prominent 
lumps in his chest. 

On cross-examination, witness testified that, as well as he 

16 could see from the place where he was sitting, the bridge car 
was about 3 or 4 feet in the rear of the car on which he was 

riding when the latter came to a stop at Thirty-sixth and M Streets; 
at the time his car ran into the station, he was facing North looking 
in that direction; he was seated next to the window on the East side; 
when he was seated in the car, he saw the car standing on the East 
track apparently dead; the South end of the car on the East track, 
he judges was about 30 feet to the North of where he was sitting. 
Nearly everybody had alighted from the rear of his car before he 
started to alight; the conductor was not on the rear of the car when 
he alighted; lie did not know where the conductor was; he knows the 
doors were open for the passengers to get out; he remained seated 
until possibly 20 or 25 people had gotten off the same place that he 
got off of; he last saw the conductor along about Cherrvdale, taking 
up tickets; he did not see the conductor open the doors on the rear 
of the car; he does not know whether the conductor opened any 
doors when the car stopped at Thirty-sixth and M Streets or not; he 
found them open when he stepped off; he is sure there were doors on 
that car, he does not know whether they were open on both sides, but 
knows the one was open that he stepped out of; he did not attempt 
to get off in the direction of the Old Dominion Station, he was get¬ 
ting off where the// other people were getting off; he did not see any¬ 
body get off the other side of the car; he does not remember whether 
the lights in this ear standing dead on the East track were lighted, 
he did not look to see whether the car on the East track was still 
standing when he stepped down to the ground, the minute his feet 
touched the ground was when the great flash of electricity came up 
out of the slots: when he stepped out he was to the North of the step 
and he reached his arm up to Mrs. Mathew who was in the act of 
stepping down; he had stepped to the ground and turned and held 
his hand up, was standing on both feet, and the flash of elec- 

17 tricitv came up out of the slots, and he did the same as any 
other human being does when danger comes, he flinched. 

and just as he did, he was struck on his left arm; the flash came di¬ 
rectly from the East track, came up all through the slots there and 
ran to the car standing still on the East track: as the car on the East 
track proceeded, the curvature of the track swung out and formed a 
wider apex and the V made there is what released him; he was rolled 
around between the two cars, and could hear his bones cracking; 
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asked if he flattened right back, he said. “It was on me so quick”; 
asked if he could get across, said, “it was on me the same time the 

current was flying out of” the slots; the East car tore the woodwork 
on the one he had come in on. 

T n la 'v ,ff 'i" r,h ^ r ,estified nnd offered testimony by Doctor George 
i'lli \m,ghn Doctor Thomas A. Groover. Doctor Samuel L. Bat- 

I, ' r> . ,ir }} llf , re<1 M Barton, and Doctor IT. W. Moffitt, tending to 
slum his collar hone was broken; he had a detachment of the ribs 
roni the sternum or breast hone, three ribs on the right side and two 
on the left; Dr Moftitt also testified he had difficulty in breathing 
as a result of the separation of the ribs and the injury to the ster- 
of'the " ' iU "f < r d ln;,n . v l.ruise- all over the chest arid other parts 

zontal position B " d " un " Me '° raise his a ™ al ™e a hori- 

,vl>!?’"r! n f "" , i’ e r' • <-allcd as a ' vi, ness Doctor Wilfred M. Barton, 

•Iked 1", ,ly,nK T s r ra ° ticin - l ll,vs ' 0 'an, and upon being 
a. ked to state the result of his examination, testified as follows: 

He came to my office, and T had him stripped down to the waist 

I inquired, of course as we always do. as to his family history and 

Ins previous history, both of which were negative. He gave me an 

account of an injury which he stated he had received. Tie had some 

\-ra.\ pictures which have been produced here this morning, and T 

,, n " ,< l ,1,rof l into what he complained of. 

l n !, he ( ^ rst , Bfnce. he complained that he was unable to 
work . that he had lost strength.” 

Thereupon, counsel for the defendant objected to the testimony of 
any conversation between the Doctor and the plaintiff on the 
gionnd that it was not competent, and that the Doctor would be at 
hberty. after testifying to the fact that he got the history of the case 
to state what he found, but the Court overruled the objection, sav- 

> l T ^'Ppose it is competent for him to recite what the 

plaintiff told him because naturally he hased his opinion on that 
He may have told him one flung and may have told him another 
thing It is not a question of the tnith of what he told him. but it 
is the basis of the opinion that the Doctor is giving. T think for that 
purpose, it is perfectly competent.” 

, T ,L W j 1 f h ac,io " of Bic Court in overruling said objection, counsel 
for the defendant then and there excepted, which exception was then 
and there noted on the minutes of the Court. 

Thereupon, the witness testified as follows: 

. “ T - a n « i y in « an account of this thing as it occurred, chron¬ 

ologically That is the usual method of taking the history of anv 
ca«e to obtain all the information von can from the patient and hv 
no means to base our opinions upon that entirely, hut upon that plus 
the results of a physical examination; that is all. 

“He complained of inability to work, loss of strength, loss of sleep 
and said that he had a good deal of pain in that joint, and that it was 
made worse by heavy weather and was improved bv sunshine etc 
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Then, as regards the complaint in respect to motion, he stated that 
he was unable to raise his arm above a horizontal position at that 
time. After noting down these complaints T proceeded with the 
examination. Tie also complained of some trouble with 

19 breathing, and said that on exertion he became short of breath. 

“The examination disclosed that when instructed to move 
the arm as far as he could, he raised his arm practically to a hori¬ 
zontal position. Beyond that he said he could not go without pro¬ 
ducing pain. T asked him to put his hand on his head, which he 
did; he put his left hand on his right shoulder, which he did; also 
to place his hand behind him. which he did. lie made these motions 
practically as he has made them here this morning. Then, upon 
passive motion of the arm. any attempt to raise the arm above a hori¬ 
zontal position produced, according to his statements, pain. 

“Objectively he is. as you see, a very well muscled individual, 
weighing about 197 pounds, five feet seven inches high. \\ ith a 
history of a previous fracture of the collar bone or clavicle. I made as 
careful an examination as possible of the seat of this fracture to de¬ 
termine what if any results were present there. There was on meas¬ 
urement apparently a shortening of the clavicle of about half an 
inch. That is all the shortening that could be found.” 

There is no muscular atrophy and no complaint of any disturb¬ 
ance of sensation; in other words, he had none of the symptoms of 
a hysterical condition or neurosis; he had in front of the chest, on 
the right side of the breast bone or sternum, a prominence which 
seemed to include the first, second and third costal cartilages, on the 
right side of the breast bone or sternum. On further examination 
could not find any evidence of internal injury to explain the short¬ 
ness of breath; although he would not say by any means it was not 
there; he could not find it. 

Thereupon, to further maintain the issues on his part joined, the 
plaintiff offered as a witness Russell R. Pox. who testified that on 
April 28. 1912. at al»out 8 o’clock in the evening, he was present 
when an accident occurred at the terminal of the Washington 

20 and Old Dominion Railroad, at Thirty-sixth and M Streets; 
he had come there about eight o’clock in the evening; there 

were two cars there, and he was standing right in front of them, and 
a flash of the car on the East track flared up. and it seemed to start 
by itself, and came right down and crashed into the other car, and 
he could see the plaintiff in between the two cars and he seemed to be 
getting crushed; the car on the East track came right down and went 
about half way across the street; before the flash came that attracted 
his attention, he had noticed passengers getting off the car standing 
on the West track, they got off on the East side. 

On cross-examination the witness indicated that passengers came off 
the car from the platform and on the side that the plaintiff alighted; 
he did not notice passengers getting off on the other side; he saw pas¬ 
sengers getting off there right along, all the time before the car on 
the Ea«t track rtarted; he guesses he could have seen passengers get¬ 
ting off the car on the West side if they got off there, but he does 
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not know that people were getting off there; he remembers the pas- 
sengers getting off on tlie East side (indicating where the plaintiff 
got off), because when this East car came down a stout man out there 
called, to them to get out of the way because the car was coming- 
is man was in front of the plaintiff’s car on the ground before the 
car on the East track started; the car was not going very fast' there 
was a regular scramble that night, there was a lot of people all 

around the whole business, and everybody was running around that 
night. 


i * . *.1 i . ^ t a i n t ti e issues on his part joined, the 

plaintiff offered as a witness Ely W. Prime, who testified that he 
had witnessed the accident to the plaintiff at Thirty-sixth and M 
Streets, where the AYashington and Old Dominion cars came 
to their terminal, in April, 1912; that at the time of the ac¬ 
cident. he was standing on the sidewalk, right by the side of 
!h€* Capital Traction Company s barn; he saw the car coming in 
from across the river and pull in, he intended to take the car that was 
going out himself, and while standing there he noticed this flash of 
lightning as it were, and the South bound car started out volun¬ 
tarily; the motorman was not on the front, and Mr. Slvder was 
caught between the two ears; the car on the East track started South 
t>ound, and the other car was standing on the West bound track, it 
had just pulled it. coming in from Great Palls; he noticed passen¬ 
gers getting off before the accident, and they got off on the side 
nearest the Capital Traction Company’s barn; he could not say how 
many passengers, a few; Mr. Slvder, as near as he can recollect, was 
stepping off of the car at the time this other ear came South on the 
East track; the car on the East track struck the car on the West 
track as it passed and took off the handle bar and broke some glass. 

On cross-examination, the witness testified that a flash 
came from the car on the East track; he did not see a flash 
on the other car; there was a motorman on the East track car. 
but he was not on the front platform, he was somewhere 
on the inside of the car. as near as witness can remem¬ 
ber, he was coming from the back of the car to the front; 
witness saw him reach the front of the car. and he hollered "look 
out”; he tried to stop the car and succeeded in doing so after it got 
partly across M Street; witness was waiting to take the outbound car. 
and the one on the East bound track was the one that was due to go 
out, he was so told by one of the defendant’s men around the station 
there; he cannot say whether it was a car starter or whether it was 
some of the other men around there; nobody had gotten on that car 
on the East track, it had not been standing there long because 
22 it had not pulled in there long, but it pulled in before the 
other car, the one the plaintiff was one. 

Thereupon, to further maintain the issues on his part joined, the 
plaintiff offered as a witness Policeman Joseph A. Hall, who testi¬ 
fied that at the time of the accident he was on duty at Thirty-sixth 
and M Streets; there was a car standing on the East track, car No. 3, 
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he thinks; and ear Xo. 5 came in from the Falls with passengers on; 
the passengers were unloading and all of a sudden there was a flash 
came up. and he heard a holler and a crash, and this car Xo. 3, 
standing on the East track, ran out and collided with a car on the 
West track, and kept on down to the bridge before it was stopped; 
there was a gentleman apparently hurt, and he was carried over to a 
drug store, and witness sent in a hurry call for the wagon and sent 
him to the hospital; car Xo. 3 went probably a hundred or two feet 
on to the bridge; when car Xo. 3 passed witness, crossing M Street, 
the motorman apparently was working his way to the front end of 
the car. and was near the front end of the car. going apparently to 
the brakes or controller; both cars were of the Washington and Old 
Dominion Railroad Company: when the car on the East track col¬ 
lided with the car on the West track, to the witness’s knowledge, 
there was no one on the front end of the East track car. 

On cross-examination, he testified that he was standing at the 
Southeast corner of Thirty-sixth and M Streets: he thinks the flash 
came from car Xo. 3 on the East track, but not very positivejibout 
that, and he could not say that it did not come from car Xo. 5: the 
motorman of the moving East hound car was not in the front, he ap¬ 
peared to he working his way to the brakes; it might possibly have 
been that the motorman was in front working on the brake, because 
there were two men on the ear.and it might have been possible 
23 that the conductor was coming to the front, he is not positive; 

witness saw the flash and heard the holler and. at the same 
time, the crash, it all came in an instant, possibly the motorman hol¬ 
lered. he does not know who hollered: he saw the flash, heard the 
holler and the crash all in an instant, and the oar shot right on 
across the street and on to the bridge: he does not remember whether 
the shout came from the motorman or not. 

Thereupon, to further maintain the issues on his part joined, the 
plaintiff called as a witness Mrs. Josephine Mathey. who testified 
that she was with Mr. Slyder at the time he was injured: she was a 
passenger on the car and had purchased her ticket at the station, at 
the Great Falls Station, Thirty-sixth and M Streets: that Mr. Slyder 
and herself left Great Falls to come back to Washington about seven 
o’clock in the evening and arrived in Washington about eight 
o’clock, when it was dark; that the car on which they came in 
stopped at the Thirty-sixth Street station in Georgetown: the car 
came to a full stop: as to the numl>cr of passengers, all the seats were 
taken, but the car was not crowded; that she and Mr. Slyder pro- 
ceeded to get off at the rear end of the car; the doors on both sides 
were open: many passengers got off from the East side before Air. 
Slyder got off that side: Mr. Slyder was in front of the. witness who 
was just following him; when Mr. Slyder stepped down, a big flash 
came from under the car and as he turned to help witness down 
another car that was standing on the East track came down on him 
and rolled him: to protect herself, witness leaned on the step of the 
car throwing her hand to protect her head, her pocket-book was 
crushed between the two cars; the car that came down on the car 


i 
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plaintiff was on ran into the latter and broke glass and wood-work 
right in front of her face. 


24 


This is the substance of all the testimony offered on behalf 
of the plaintiff. 


Thereupon, the defendant, to maintain the issues on its part 
joined, offered as a witness, R. L. Makeley, who testified that he was 
conductor on car Xo. 3 on April 28, 1912, this car was on the East 
track; when his car came in, the bridge car was in and was standing 
on the track next to the Old Dominion office, the West track; after 
witness came in, he went over to the office of the Company for orders, 
remaining there long enough to receive orders to wait until the next 
car arrived, and then to follow the next car to the barn; witness did 
not lea\e his car, Xo. 3, until after it stopped, and his motorman 
stopped the car at the terminal when he arrived there; the motorman 
stopped the car in the usual wav and did not accompany witness to 
the office for orders; the next car in was car Xo. 5, which came in 
about five or ten minutes after Xo. 3 arrived; Xo. 5 stopped, and the 
next thing witness noticed was a sort of light, and Xo. 3 started out; 
when his car started out. witness was standing on the front lower step 
of Xo. 3 at the South end, and the motorman was standing right on 
the platform with his hack to the front of the car, or to the South; 
witness could not say the car started suddenly; when it started, wit¬ 
ness stepped to the ground and did not hoard the car again until it 
was on the bridge, stopped on the bridge; when witness arrived at his 
car on the bridge, the motorman was standing out on the bridge, 
witness did not observe anything the motorman did right after the 
car started, the witness could not see the people there; his motorman 
was standing with his hack to the front at the time the car started: 
there was some man witness saw just as the car started out, just as 
it touched into Xo. 5 car, there was some man who had just gotten 
off the car, and witness saw the car sort of shove him to one 
25 side, from what he could see. 


Thereupon, to further maintain the issues on its part joined, the 
defendant offered as a witness Shaulter Trussell, motorman of 
car Xo. 5, who testified that wdien he came into the barn, the ter¬ 
minus there, on the evening of April 28, he brought his car to a 
stop on the West track about 2% feet from the bridge car; that he 
began discharging passengers; some of the passengers got off the 
front end, and some the back end; after his car was at a stand-still for 
a minute or so. the other car on the East track, car Xo. 3, started out. 
scraping the front of Xo. 5, scraping the side against the front of 
witness’s car. that is, the bumper at the South end; wdien car Xo. 3 
scraped the South end of his car, the witness was on the front dash, 
and saw the reflection from the flash; he had seen the headlight from 
the front of his car taken off and to the rear; that was customary and 
the first thing done when the car pulled in there; his headlight was 
lifted off and taken to the rear of his car; it was taken off by the 
porter there, the switchman, who is the one who customarily took it 
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off “when we were busy”; asked whether that was the business of the 
person who moved the headlight, the witness said. “I say, on busy 
days he was there and helped us out.” 


Thereupon, to further maintain the issues on its part joined, the 
defendant offered as a witness Clement G. Anderson, conductor of 
car No. 5, who testified that when his ear came in the night of the 
accident, it came to a stand-still on the bridge car track; after his car 
had come to a stop, he got off to the ground and was assisting the 
passengers off on the left hand side, the side next to the Washington 
and Old Dominion station, and after a dozen or so passengers had 
gotten off, the switchman there, a colored man, was changing 
26 the headlight, taking the headlight off of the “in” end, and 
putting it on the “out” end, which would be the front end 
going out, and some way in plugging the headlight he caused a 
heavy arc; he did not make the contact good, in some way. and this 
attracted witness’s attention, and he went around to the front of the 
car and was trying to disconnect the leeds and stop the arc which was 
burning the headlight out; it burned the headlight completely out, 
or rather the inside of it, and about that time witness heard ear No. 
3 strike his car, and it struck No. 5 about 15 feet from the front end’ 
the front end of No. 3 had passed 15 feet before the side of the car 
struck car No. 5; it struck the South end of car No. 5, side-wiped it; 
it tore the scrap iron off; he did not see the motorman on car No. 3 
that passed him, the front end of the car had passed him before he 
noticed it; car No. 3 struck the bumper of car No. 5 at the South 
end, the bumper is the end sill of the car, which comes around front 
of it. 

On cross-examination, witness testified that there are doors on both 


sides of the South platform of car No. 5, one of which doors was 
already open when the car went into the station, and he opened the 
other; that this door remained open because all the stations coming 
down are on the right hand side: that when car No. 3 started for¬ 


ward, and the accident occurred, the witness was standing out in 
front of his car where the headlight goes on with the colored porter, 


and the first thing he knew about No. 3 was when it crashed into his 
car, and just tore the grab-iron off his car and scraped the side of it 
and broke one small glass in the side of car No. 3. 


Thereupon, to further maintain the issues on its part joined, the 
defendant offered as a witness George L. Titlow, motorman of car 
No. 3, who testified that he got orders to stop over on the East 
27 track until No. 5 came over and then to follow No. 5 out; 

that he got off his car and went over to the office and got the 
orders himself, and then went back to his car which was on the East 
bound track; that No. 5 had not come in then; that when he stopped 
the car. he stopped it with the air, and when he left to get his orders, 
it was in perfect condition, as far as he knows; there is a little down 
grade at this point; he had his brakes on; he took his controller and 
his reverse handle and his air handle from the front end of the car 
coming in to bring them back on the other end, he first put his air 
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he e had S jU t 1 a I >0,t ‘^ etltei t^>' or' he w^s uTolU to C hel^hiroff 0 but 
he had got off nnd was going to help her off when »d nel hoffered 

and she stopped, he rang his Ml and hollored at the same time^he 
applied his air all he could do, he did not have time to reverse it’ or 
anything, it was such a short space; his car stor.wd out on ’the 
bridge, he did not reverse it there; he does not know where his con - 

hhn m aa " le " h '!, t ' ar started ,0 move; he had been talking with 
him, but as soon as the car started, he turned around to the front of 

the cai and did not pay any attention to the conductor he 

28 as looking out to try to stop his car; when tie was talking 

fh th e conductor, the latter was just inside the door of the car 

the witness did not see any flash there at all ’ 

car NoTa'nd"!. 1 ^' 1 if itne “ ‘f tified that U '« between his 
car, i\o. o, and ear .No. o was so short a space that lie did not have 

tZX'Cr r ' L ' verse be, T ‘r T* x °- o; that when he 

got off No. 3 after coining in, he had applied his air brakes but he 

could not tel why they did not hold the car and keep it from mov¬ 
ing; he could stop the car by the application of the air brakes within 
a space indicated m the court room of about 15 feet from the witness 
stand, and on this evening of the accident, when he applied the air 
brakes lie put on the emergency and they did not stop the car- if 
the air brakes were working properly, they should have brought that 
car to a stop more quickly when lie put on his emergency on re- 
direct examination, the witness testified that his air brakes had been 
working all right every trip that day, he could not tell how many 
trips he hud made, but more than one; he did not know what caused 
his car to start, he lias no idea about that. 


Thereupon, to further maintain the issues on its part joined the 
defendant offered as a witness John Blackford, who testified’that 
he was dispatcher of the Washington and Old Dominion Railroad 
on April 28, 1912, recalls the accident, that he gave orders to the 
motorman of car No. 3 to remain on the stand at Thirty-sixth and M 
Streets, and that car No. 5 was to come in and discharge passengers 
and go out ahead of him, and No. 3 was to follow No. 5 to the bam" 

Thereupon, to further maintain the issues on its part joined the 
defendant offered as a witness Oscar H. Bundy, who testified that 
he is in the Engineer Department of the defendant; he is 

3—2711a 
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29 chief engineer; he produced a plat of the track plan of the 
tracks at Thirty-sixth and M Streets, which was placed on 
the blacklward in the court room and fastened on the plan slips in¬ 
dicating the three cars mentioned in the testimony; the first place 
that No. 3 car would hit No. 3 would be on the side where it actually 
was hit ; when it came in the shop, there were several sections of the 
sides of No. 3 car knocked out about the center of the car; the mid¬ 
dle of No. 3 came in contact with the crown of No. 5, that is the 
front end; that car has a steel crown in front which tore oil' the side 
of No. 3 car when they hit; a person standing by the side ol the en¬ 
trance to No. 5, the witness does not know just what the conditions 
were it hit him along in here, somewhere, and pushed him into the 
doorwav of that other car; the way the cars were damaged, the way 
witness understands the position, such a person would he thrown into 
the doorwav, he should sav, when he was hit; assuming a person was 
standing to the north of the door of No. 5, there was lietween nine 
and twelve inches between the center of the door and the side ol -So. 
3- there would he a foot for a man standing just to the North side ot 
the door; car No. 3 and car No. 5 are 42' 3" long 

On cross-examination, witness testified that from the South end of 
car No 3 to the place where it struck the other car. where it is going 
around a curve, it is practically 39', that is, 39' from the South end 

of the car No. 3 to the South end of car No. o 

On re-direct examination, there is a slight grade at this place 
towards the street, probably between five and seven-tenths to the hun¬ 
dred that is. five to seven-tenths per cent; in one hundred feet that 
drops off about seven-tenths feet ; this would make it easier to operate 
the cars out than it is to operate them in; they could go out without 
any current if they got started and the brakes were released, 
30 usually on four to five-tenths per cent grade. 

On recross examination, witness said that it a car was 
standing dead still in that little inlet, without any current, and on 
the grade as the witness has stated it, with the emergency air brake 
applied and the hand brake applied, he does not think the car would 
run • there is no doubt in his mind that if the brakes were on and in 
proper condition, a car standing on that grade would stand dead still. 

Thereupon to further maintain the issues on its part joined, the 
defendant offered as a witness Preston O. Fitzhugh who testified 
that in April 1912, he was at the time acting as switchman for the 
Washington and Old Dominion Railroad Company; he had been 
there about three vears and his duties were to switch cars in and 
change headlights. ‘ On the night, of April 28 car No. o came in. and 
witness changed the headlight; ‘‘the flash was caused by me connect¬ 
ing the headlight”; that was on No. 5 car; he was s anding in front 
of "No. 5 when he saw No. 3 pass; he did not see the motonnan of 
\o 3 at all* of course, he could not see him at that time; he could 
not see the motorman of No. 3 car ‘‘because that was the time of the 
flash bv connecting the headlight- on No. o car;” there was too 
much excitement and his 
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defendant ^ su ^ stance testimony offered on behalf of the 


The foregoing is the substance of all the testimony offered in the 
case. 

Thereupon the court, at the request of the plaintiff, granted the 
following prayers: 6 


31 


Plaintiff’s First Praver. 


If you believe from the evidence that the defendant operated 
managed, and controlled the railroad and passenger cars mentioned 
in the declaration and sold the plaintiff a ticket entitling him to 
tra\c! on its said cars as a passenger, and received and accepted him 
as a passenger thereon for transportation from Great Falls Virginia 
to V aslnngton, D. C., then you are instructed that the defendant was 
bound to me its utmost skill and vigilance, as far as human care and 
foresight would go. to guard against the possibility of accident from 
the condition of its machinery, tracks, or electrical appliance used 
hy it in such transportation of the plaintiff, while he was on the de¬ 
fendant s car. and while he was at the point of alighting therefrom. 
>oth while in the act of alighting and for such reasonable period of 
time as would permit him to get in a place of safety after alighting- 
and if you believe from all the evidence that defendant’s failure to 
use such skill and vigilance resulted in an accident which directly 
caused injury to the person of the plaintiff, and that such accident 
wa< the reasonable and probable result of defendant’s failure to use 
such skill and vigilance, then the defendant was guilty of negli¬ 
gence. * * 

Plaintiff’s Third Praver. 


Tf you believe from the evidence that the plaintiff sustained per¬ 
sonal injuries as the result of the defendant’s negligence, and find for 
the plaintiff, then, in estimating the damages to be awarded him. vou 
will consider the evidence tending to show his physical injuries and 
the inconvenience resulting to him therefrom; his health and con¬ 
dition before the injuries complained of as compared with his pres¬ 
ent health and condition in consequence of such injuries; whether 
such injuries are permanent or not; how far, if at all, his injuries 
are calculated to disable him from engaging in those em- 
32 plovments for which, in the absence of such injuries, he 
would be qualified; the physical and mental pain and suffer¬ 
ing. past and future, to which he has been and will hereafter lie sub¬ 
jected as the direct and necessary consequence of such injuries; and 
for the inconvenience to which he has been put, in consequence of 
the loss of the normal use of his arm; if vou believe, that as a result 
of the accident, and since the time of it, he has not had the normal 
use of his arm: and if you believe that, as a direct result of the in¬ 
jury sustained, he will be deprived in the future of the normal use 
of his arm, you will award him damages for the inconvenience to 
which he will be likely to be put in consequence of such loss of 
normal use of his arm. 
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To which action of the court in granting the first of said prayers, 
the defendant then and there excepted, which exception to the 
granting of said prayer was then and there noted upon the minutes 
of the court. 

Thereupon, the following prayers ottered on hehnlf of the de¬ 
fendant. were conceded hy the plaintiff* and granted hv the Court 

Defendant’s Second Prayer. 

The jury are instructed that the defendant, as a common carrier, 
is not an insurer of the safety of its passengers, and is not liable for 
the injuries sustained hy a passenger unless it he shown, hy a pre¬ 
ponderance of the evidence, to have heen guilty of negligence. 

Defendant’s Fourth Prayer. 

The jurv are instructed as matter of law. that the burden of estab¬ 
lishing negligence on the part of the defendant as alleged by the 
plaintiff*, is upon the plaintiff*, and that if the testimony in this case 
should he such as to leave the minds of the jury in a state of 
33 equipoise, as to the negligence of the defendant, their verdict 
should be for the defendant. 


Defendant’s Fifth Prayer. 

The jury are instructed as matter of law that if they find from a 
preponderance of the evidence that the defendant was guilty of neg¬ 
ligence. yet if they further find from the evidence that after the plain¬ 
tiff alighted from the car on the west track he saw. or hy the exer- 
<-bc of reasonable care and prudence could have seen the car on the 
east track approaching him. in time to get hack upon the car he 
alighted from before being struck, and that he failed to do so, and 
that his failure to do so was negligence which contributed toward 
the injuries sustained by him, then their verdict should be for the 

defendant. 

Defendant s Eighth Prayer. 

The jurv are instructed that their verdict should he based solely 
upon the evidence and without regard to the parties; it would be a 
violation of their oaths as jurors, to he influenced by. or to consider 
to anv extent, or for anv purpose, the fact that the plaintiff is an 
individual or his circumstances in life, or that the defendant is a 
corporation: it is their duty to permit neither sympathy nor prej¬ 
udice in favor of or against either of the parties, to have any influ¬ 
ence upon their verdict. 

Thereupon, the court, at the request of the defendant., granted the 
following prayers: 
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Defendant’s Third Prayer. 

The jur\ are instructed as matter of law that no presumption of 
negligence arises against the defendant from the happening of the 

TT° n ■ * he burden " f P^of rests «S the plain! 
tiff to shou to the jury by a preponderance of the evidence that the 

34 fnZf "T.V 1 fact ? uiltv of negligence on the occasion in 

h °"' im - ' ha ' T h n ®s'igence was the proximate cnZ 
of the injuries complained of. 

Defendant’s Seventh Praver. 

17 

The jury are instructed as matter of law that if they find from the 

nii'™ < i nC V ,nt ,h ? ln ' unes sustained by the plaintiff were the result 
purely of an accident and that there was no negligence on the par 

of the defendant as alleged in the declaration then thc r erd o 
should be for the defendant. vera,cl 

Thereupon, the defendant offered the following prayer: 

Defendant’s Sixth Praver 

• • 

The jury are instructed as matter of law that if thev find from 
a preponderance of the evidence that the plaintiff, when about to 
alight from the car he was riding in, saw. or bv the exercise of rea- 

e!!| ah f°ir rP an r PnK t-T r uW . have seen - ''"mediately to the 
, ' , of be " n< ’’ l,e alighted, was another track of the de¬ 

fendant. and that a car was standing on such track, and that it was 
(angerous to alight on that side, and also saw. or hv the exercise of 
reasonable care and prudence could have seen that the depot and 
waiting room of the defendant was on the west and that there were 
no tracks of the defendant upon that side, and that it was not dan- 
gerous to alight upon that side, and that with such knowledge he 
nevertheless attempted to and did get off from the east side of said 
car. and that under all the circumstances of the case his action in so 
doing was negligence which contributed toward the injuries com- 
plained of. then their verdict should he for the defendant. 

but the court refused to grant said prayer, to which refusal, counsel 

thin If d / r ,nnt !'?" and ', here ? xce P ted > which said exception was 
then and there noted upon the minutes of the court. 

35 Thereupon, during the argument to the jury of Mr Wil¬ 
ton J. Lambert, on behalf of the defendant, he read all the 
prayers to the jury, granted on behalf of the defendant, commenting 
thereon, and in connection with the eighth praver of the defend! 
ant he called the jurors attention to the fact that thev were on oath 
sworn to try the case on the evidence alone; and during the course 
of the closing argument on behalf of the plaintiff by Mr Frank .T 
Hogan, of counsel for the plaintiff, the latter said to the jury that 
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counsel for defendant seemed to be afraid that the jury would 
forget that they were under oath; that in his argument, he several 
times reminded them of that fact; that he even prepared and sub¬ 
mitted to the court a prayer telling the jury that their verdict should 
1 k> based on the evidence in the case, and that they would violate 
their oaths as jurors if they were influenced by the fact that the de¬ 
fendant was a corporation. The said counsel further stated to the 
jury as follows: “As though the jury did not know they were under 
oath to try this case upon the evidence: as though the jury were 
going to forget their oaths as jurors. To which statement of the 
plaintiff’s counsel, defendant objected as follows: 

Mr. Lambert: 1 object to the remarks of counsel just made in 
reference to prayers drawn in accordance with the well settled law of 
the land; and in view of that, and the inflammatory remarks of 
counsel in that connection, T renew my motion to discharge the jury. 

Mr. Hogan : 1 do not blame Mr. Lambert for not wanting this 
case to go to the jury. 

Mr. Lambert: 1 take exception to the remarks of counsel in that 
regard, and T again renew my motion. 

The Court: T will have to overrule your motion; but Mr. Hogan 
should be temperate in his argument. 

Mr. Lambert: Your Honor will allow me an exception? 

The Court: Yes.” 

36 Thereupon the court charged the jury as follows: 

The Court (Mr. Justice Barnard): This action is based 
upon the alleged negligence of the defendant. The language of the 
declaration with respect to negligence is as follows: 

“The defendant, bv its servants, then and there operated and man¬ 
aged the said cars, tracks, equipment, and railway so carelessly, 
recklessly, negligently, and unskilfully that thereafter, to wit. on 
the day and year aforesaid, at his destination aforesaid, and at the 
hour of, to wit, eight of the clock past meridian, at the City and in 
the District aforesaid, and while it was dark, the defendant then and 
there, and while the plaintiff was a passenger in and upon the said 
car as aforesaid, switched or ran the said car from the main track 
on to the said spur track, and thereupon stopped the said car at a 
point so near to the said main track that a car running upon the 
latter track could not pass the said point without colliding with and 
crashing into the said car in and upon which the plaintiff was then 
and there a passenger as aforesaid.” 

Tf the injury had occurred on car No. 5 by reason of any defect 
in the car itself, or by reason of any collision with another car. 
there would have been no question but what the defendant would 
have been liable under the doctrine, as we call it. that the accident 
speaks for itself, that it shows negligence, that there was some defect 
in the machinery. This case does not quite come up to that. Here 
is a case where the plaintiff had gotten off of the car. so that there 
was nothing in the car he was riding in that caused an\ trouble to 
him at all. But he had not left the premises of the defendant; he 
was still on the ground occupied by the defendant, and the Courts 
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lia\© held that while lie was on that ground the defendant was of 
course > 0 T.S ed t0 Provide him with reasonable assurance of safety 
while he was on their premises, before he got away from their 

o< appliances. And the injury occurred by means of this other 
car coming down behind him. 

Jf t l lat 11 P T iti()n ™ SOn of anv wron g ful act or negli¬ 

gent act of hi^. at all, lie would he responsible as contributing to his 

injun, if he did sustain one by it; so that the law would not simply 

I>I ,ti inn - e r mt he - "T in - lurcd b y the negligence of the defendant 
so el\, if he was in that position, if lie had gotten away from the car 

in which he was riding, but had not gotten away from the premises 
* et .‘ , . . lbe + qn^tion of the position he was in does have some 
weight in determining the question as to whether the defendant was 
liable or not, because the declaration proceeds, then, to sav what he 
was doing, that he had gotten off on the other side of the car “and 
the defendant then and there invited and permitted and allowed the 
plaint ill and other passengers to alight therefrom at that place” 
Evidently under the testimony in this case, the people were get¬ 
ting oft on the east side of the car. There was no pretense but what 

' ! e . doors w . e F e () I >en on °iw*h side, and passengers would get off on 
whichever side they saw fit, and if that was true, the company would 
have to exercise care with reference to the passengers getting off on 

the east side, as well as those getting oft on the other side. The 
declaration continues: 

“And for that immediately after the plaintiff had accordingly 
then and there alighted from the said car upon the certain place or 
space then and there formed into an acute angle by the intersection 
° f a . tbe J m . ain traek and spur track as aforesaid, and before the plain¬ 
tiff had been permitted or allowed any reasonable time to leave said 
place and go about his business and affairs, and while the plaintiff 
wa« then and there acting and conducting himself properly and pru- 
dentlv and without any fault or negligence whatever”, a flash oc¬ 
curred, and then the car came down. The further averment i« 
that: 

38 “And for that the defendant carelessly, recklessly unskil- 

fully, and negligently caused or permitted the collision afore¬ 
said. and carelessly, recklessly, unskilfully and negligently, caused 
or permitted the plaintiff to be exposed, hit, struck, caught, rolled, 
ami crushed as aforesaid.” 


So that the allegations in the declaration, of course, are that this 
defendant by negligence—that is, the omission to do something that 
a prudent man ought to have done, or the doing of something that a 
prudent man ought not to have done, under the circumstances 
of the case—had caused this injury. 

Tn determining that fact, of course you are to look at all the tes¬ 
timony in the case, the acts of the plaintiff that have been testified to 
and the acts that have been testified to in regard to what the em¬ 
ployees of the defendant were doing there. It seems, under the tes¬ 
timony, that, this car No. 3 started by itself. Of course, it was an 
unintentional starting of that car. The conductor and motorman 
both said they had instructions to follow No. 5 out after it left, and 
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this car unintentionally cauie down there. What caused it to come 
they do not any of them explain. The motorman says he does not 
know what was the matter, what started that car. They had left it 
there, standing on this track. If it was there without the brakes 
being on, under the testimony of the engineer in chief it might have 
started down there on that grade. The grade was down, seven- 
tenths of a per cent, perhaps, going down in that distance; that is, 
seven-tenths of a foot in one hundred feet. The grade would go 
down that far. So that that was enough, lie said even a smaller 
grade than that would be enough for a car to go without any motive 
power, go of its own weight, by the gravity, on the road. \\ hetlier 
it was the gravity of the car that started it down, or the grad- 

39 ing of the road, or whether it was the current turned on by 
this Hash, or whatever it might have been, is unexplained. 

But the car evidently came down there, of course, without the inten¬ 
tion of the motorman or the people having it in charge. It was an 
unintentional act on the part ol the defendant. 

Was it a negligent act? Was it negligence on the part of the de¬ 
fendant to allow a car to do that? Was it negligence in them to 
allow’ the cars to stand the way these cars were standing, when the 
passengers were being discharged from one ot them? it was some¬ 
thing that perhaps could not have been anticipated, something that 
never occurred before, and might nevei occur again. 60 1 am 
simply calling your attention to those facts, for you to determine the 
question here of negligence under this declaration, and of liability, 
because that is the question for you to determine under all of the 
proof. 

Now’ you come to the question of the witnesses. Ol course, your 
duty is to decide the credibility of the witnesses. You heard this 
testimony. You have had a great many experts on the witness 
stand, and you judge their testimony in the same way you would 
judge that of any other class of witnesses, by the experience they 
have had, their capacity, their power of observation, and power of 
expression to tell what they know. \ on should use all those con¬ 
siderations in judging which one of those experts perhaps told you 
the truth, and gave you such testimony as you can rely upon. 
Where they are contradicted, of course you must determine who told 
the truth. Perhaps there is not very much conflict in the testimony 
of the experts, when you come to consider them all together. 

The main question wT>uld be, when you come to this injury, 
whether it was j>erinanent or whether it was temporary and some¬ 
thing that could be avoided and should he avoided by proper 

40 treatment. There is no doubt in this case but what the man 
was injured; there is not any dispute about that. The only 

question is about how much he was injured, and whether that injury 
will be a permanent disability so as to prevent him, in the future, 
making money as he has done in the past. 

llis testimony, of course, you are to judge the same as you judge 
that of the other witnesses in the case. You judge the testimony of 
all the witnesses with reference to the interest that they may have in 
the case, and their bias, as they may express it, or anything of that 
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|“? d .| M , 1 C0 , mes 10 your mind in listening to the testimony. You 
take thut into consideration, and weigh it in connection with the 
other testimony in the case. \ ou are the sole judges, as I say, of 
tlie credibility of the witnesses. y ’ 

That is all of the general remarks 1 think I need to make. 1 am 
going to read you the prayers I have granted on both sides of the 

case as the statement of the law put in better words than I have been 
able to do it orally here. 

Instruction No. 1 for the plaintiff is as follows: 

If you believe from the evidence that the defendant operated. 

, n n a ^ g l‘; nd ( COntr °" J ed ' i l ‘ ? ih '? d a,ld passenger cars mentioned 
in the declaration and sold the plaintiff a ticket entitling him to 

travel on its said cars as a passenger, and received and accepted him 
as a passenger thereon for transportation from Great Falls, Virginia 
to Washington, D. 0., then you are instructed that the defendant was 
bound to use its utmost skill and vigilance, as far as human care and 
foresight would go, to guard against the possibility of accident from 
the condition oi its machinery, tracks, or electrical appliance used 
by it m such transportation of the plaintiff, while he was on the de- 
fendant s car, and while lie was at the point of alighting therefrom, 
both while in the act of alighting and for such reasonable iieriod of 
time as would permit him to get in a place of safety after 
41 alighting; and if you believe from all the evidence that de¬ 
fendants failure to use such skill and vigilance resulted in 
an accident which directly caused injury to the person of the plain- 

i - T ! accldent was , the reasonable and probable result 
of defendants failure to use such skill and vigilance, then the de- 
fendant was guilty ot negligence. 

In that event, of course, you must find a verdict for the plaintiff 
if it resulted in injury to the plaintiff. Then, if you reach that con- 
dusion, this prayer No 3, which I have granted, is as follows: 

If you believe from the evidence that the plaintiff sustained per¬ 
sonal injuries as the result of the defendant’s negligence and find 
for the plaintiff, then, in estimating the damages to be awarded him 
you will consider the evidence tending to show his physical injuries 
and the inconvenience resulting to him therefrom; his health and 
condition before the injuries complained of as compared with his 
present health and condition in consequence of such injuries" 
whether such injuries are permanent or not; how far, if at all his 
injuries are calculated to disable him from engaging’in thoseem- 
ployments for which, in the absence of such injuries, he would be 
qualified; the physical and mental pain and suffering, past and 
future, to which he has been and will hereafter be subjected as the 
direct and necessary consequence of such injuries; and for the in¬ 
convenience to which he has been put, in consequence of the loss of 
the normal use of his arm; if you believe that as a result of the acci¬ 
dent, and since the time of it, he has not had the normal use of his 
arm; and if you believe that, as a direct result of the injury sus¬ 
tained, he will be deprived in the future of the normal use of his 
arm, you will award him damages for the inconvenience to which he 

4—2711a 
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will be likely to be put in consequence of such loss of normal use of 
his arm.” 

The prayers granted on liehalf of the defendant are 89 
42 follows: 

“The jury are instructed that the defendant, as a common 
carrier, is not an insurer of the safety of its passengers, and is not 
liable for the injuries sustained by a passenger unless it be shown, 
by a preponderance of the evidence, to have been guilty of negli¬ 
gence.” 

“The jury are instructed as matter of law that no presumption of 
negligence arises against the defendant from the happening of the 
accident in question; that the burden of proof rests upon the plain¬ 
tiff to show to the jury by a preponderance of the evidence that the 
defendant was in fact guilty of negligence on the occasion in ques¬ 
tion, and that such negligence was the proximate cause of the in¬ 
juries complained of.” 

“The jury are instructed as matter of law that the burden of estab¬ 
lishing negligence on the.part of the defendant as alleged by the 
plaintiff, is upon the plaintiff, and that if the testimony in this case 
should be such as to leave the minds of the jury in a state of equi¬ 
poise, as to the negligence of the defendant, their verdict should be 
for the defendant.” 

“The jury tire instructed as matter of law that if they find from a 
preponderance of the evidence that the defendant was guilty of neg¬ 
ligence, yet if they further find from the evidence that after the plain¬ 
tiff alighted from* the car on the west track he saw, or by the exercise 
of reasonable care and prudence could have seen the car on the east 
track approaching him, in time to get back upon the car he alighted 
11 f r o m before l>eing struck, and that he failed to do so, and that his 
failure to do so was negligence which contributed toward the injuries 
• \ sustained by him. then their verdict should be for the defendant.” 
\ \ " “the jury are instructed as matter of law that if they find 

43 from the evidence that the injuries sustained by the plaintiff 
were the result purely of an accident, and that there was no 
negligence on the part of the defendant as alleged in the declaration, 
then their verdict should be for the defendant.” 

Is there anything further I should say? 

Mr. Lambert: I have no exceptions, may it please the Court, ex¬ 
cepting such I noted to the granting of the plaintiff’s prayers, 
which I do note, and to the refusal of such prayers of the defendant 
as were refused. 

Mr. Hogan: Of course, our exceptions have been taken, and we 

renew T our objections and exceptions. 

The Court: Yes. Take the declaration, gentlemen, and retire 

and consider the case. 

Be it also remembered that each of the separate and several excep¬ 
tions taken by counsel for the defendant as hereinbefore set forth 
were taken before the jury retired and each of said exceptions so 
taken are then and there separately and severally duly noted upon 
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the minutes of the Justice presiding at the trial; and counsel for the 
efendant then and there prayed the Court and now prays the Court 
sign tins hill of exceptions and the same is accordingly done now 

June 1 "a a r) 1914 " ^ ° f 1 ,e reoord of this case on this 5th day of 

JOB BARNARD, Justice. 

Settled by consent, May —, 1914 

FRANK J. HOGAN, 

Attorney for Plaintiff. 

Attorney for Defendant. 

___ ^Fndorsed. ] Law. No. o4950. Isadore A. Slyder, Plaintiff vs 
Washington & Old Dominion Railway, Defendant. Bill of Ex’cep- 

SinS’ V D. C ° f Ffank J ' H ° San ’ Evans Buildi "£ 

Entloreed on cover: District of Columbia Supreme Court. No. 
-ill. Washington and Old Dominion Railway, appellant, vs 
Isadore Slyder. Court of Appeals, District of Columbia. Filed 
Jun- 24, 1914. Henry W. Hodges, clerk. 
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(ttmnrt of Appeals, Eurtrid nf<Enlambia 


October Term, 1914. 


No. 2711. 


Washington & Old Dominion Railway, 'Appellant, 

vs. 

ISADORE A. SlYDER. 

BRIEF ON BEHALF OF APPELLANT. 


This is an appeal from a judgment of the Supreme Court 
of the District of Columbia in favor of the appellee, plain¬ 
tiff below (hereinafter referred to as plaintiff), in the sum 
of $5,000 (R., p. 6). 

Statement of Facts. 

On April 28, 1912, Isadore A. Slyder, plaintiff, purchased 
a round trip ticket to Great Falls, Virginia, from the appel- 














lant (hereinafter referred to as defendant), and after 
having visited the Falls, returned to the District of Co¬ 
lumbia, arriving at the Washington terminal of the com¬ 
pany about eight o’clock p.m. (R., p. 8). At this terminal 
the main track was joined by a spur opposite the station 
building, thereby forming an angle somewhat similar to 
the letter “V” (R., p. 9). At the end of the west or spur 
track, at the time of the arrival of the car in which plaintiff 
was a passenger, there was standing a small shuttle car, 
known as a “bridge” car. Plaintiff’s car was brought to 
a stop in front of the bridge car, and the rear end of it 
was a short distance from the point of juncture of the 
two tracks. There was also standing on the east track 
another car of the defendant company. 

After the car in which plaintiff was a passenger came to 
a stop a number of passengers alighted at the rear, and 
plaintiff, preceding his companion, a Mrs. Josephine Mathy, 
got off of the car at the rear end on the east side (the side 
furthest from the station), and as he reached his hand up 
to assist his companion to the ground, there was a flash in 
the slot of the west or spur track, and at that moment the 
car standing on the east track started out, although there 
was no one operating it. As this car approached the rear 
end of the car on the west track, plaintiff was caught be¬ 
tween the two cars and received the injuries complained of. 

The witnesses differ as to where the flash came from, 
some saying that it came from the slot of the west track, 
and others that it came from the slot of the east track. 
All of the witnesses testified that there was no motorman 
or other person on the front of the car that started off. 
There is a slight down grade at this point of probably 
between five and seven-tenths per cent to the hundred feet. 
(R., p. 18.) 

The car from which plaintiff alighted was known as No. 









5, and the car that came in contact with No. 5, resulting 
in injury to the plaintiff, was known as No. 3. The south 
or front end of No. 3 was practically 39 feet from the 
point where it came in contact with No. 5. (R., p. 18.) 

The plaintiff, just prior to the accident, was seated on 
the east side of the car, was looking in the direction of car 
N o. 3 which was at rest, and noticed that no motorman was 
standing on the front or south end (R., p. 9). 

The plaintiff did not attempt to get off of the car in the 
direction of the Old Dominion station, but got off on the 
east side where he had seen other people get off. While 
attempting to alight from his car on that side, plaintiff did 

not look to see whether the car on the east track was still 
standing (R., p. 10). 

Assignment of Errors. 

The court erred— 

(1) In permitting the witness, Dr. W. M. Barton, to 
recite what was said by plaintiff to him when he was ma¬ 
king a physical examination of the plaintiff. 

(2) In granting plaintiff’s first prayer. 

(3) In refusing to grant defendant’s sixth prayer. 

(4) In refusing to discharge the jury on motion because 
of misconduct of counsel for the plaintiff in argument to 
the jury. 

(5) In failing to withdraw from the jury improper 
remarks made by counsel for the plaintiff during his argu¬ 
ment. (R., p. 7.) 

Argument. 

I. 

Dr. Wilfred M. Barton, who made an examination of 
the plaintiff, during the course of his testimony, over the 





objection and exception of the defendant, was permitted 
among other things to testify as follows (R., p. 11) : 

“He complained of inability to work, loss of strength, 
loss of sleep, and said that he had a good deal of pain 
in that joint, and that it was made worse by heavy 
weather and was improved by sunshine, etc. Then, as 
• regards the complaint in respect to motion, he stated 
that he was unable to raise his arm above a horizontal 
position at that time. After noting down these com¬ 
plaints I proceeded with the examination. He also 
complained of some trouble with breathing, and said 
that on exertion he became short of breath.” 

It is well settled that the mere statements made by a 
person before a medical expert called to give an opinion 
upon a case under consideration as to his sufferings, pain, 
etc., which statements are made for the sole purpose of 
furnishing the expert with information on which to base 
an opinion, are not admissible, the expert witness in tes¬ 
tifying as to what he has heard and observed being confined 
to exclamations, shrinkings, and other expressions which 
appear instinctive, intuitive and spontaneous. 

This rule is thoroughly discussed in Greinke vs. 
Chicago City Railway Co., 234 Ill., 564, and the cases 
analyzed. This last case was later in time to the case of 
McCullough vs. Aurora etc., Railway Company, 154 Ill. 
App., 208, where testimony of doctors based upon the 
history of the case and the subjective and objective symp¬ 
toms was held to be inadmissible and reversal ordered. 
There the court says (211): 

“* * * jf these physicians had treated appellee 

and their testimony had been based upon what they 
learned while they were treating him professionally, a 
different rule would apply from that which controls 
when the physician simply examines the party with a 
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view of being a witness. The statement of appellee and 
the knowledge obtained from him during the examina¬ 
tion by the physician for the purpose of qualifying as a 
witness were self-serving, and it was error for the 
court to refuse to strike out opinions of witnesses 
based upon subjective symptoms, tests or self-serving 
statements of appellee.” 

To the same effect are: 

Frick vs. Railway Co., 154 Ill. App., 277; 

Railway Co. vs. Johnson, 95 Tex., 409; 

Railroad Co. vs. Huntley, 38 Mich., 537; 

U. S. vs. Faulkner, 35 Fed., 730; 

Kath vs. Railroad Co., 121 Wis., 503. 

In the case of Kath vs. Wisconsin Railroad Company 
supra , a suit for damages for personal injuries, a Dr. Baker 
was called in to examine the plaintiff for the purpose of 
testifying in the case. 

The court says: 

f 

i 

“Dr. Baker was put on the stand by the plaintiff, 
and asked to state what the plaintiff said to him as to 
his injuries and feelings at the time of the first exami¬ 
nation—in other words, to state subjective symptoms.” 

This testimony was held to be inadmissible, the court 
saying: 


“In that case (Keller vs. Gilman, 93 Wis., 9), there 
was an attempt made to formulate the rules govern¬ 
ing the admission and rejection of evidence as to sub¬ 
jective symptoms of a patient in a way which should 
cover all cases. The present contention shows how 
futile the attempt was. It was there said that such 
statements may be given in evidence when made to a 
physician for the purpose of treatment, but may not 


f 
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when made to an expert after action brought in order 
to enable him to testify as a witness on the trial.” 

Dr. Barton testifies that the plaintiff came to his office 
to be examined bringing with him some X-ray pictures 
which had been introduced in the trial of the case, and then 
he inquired of the plaintiff what he complained of and 
followed this testimony with a detailed statement of what 
the plaintiff complained of as hereinbefore set forth. (R., 

p. 11.) 

It is thus seen from the foregoing cases that not only is 
testimony of complaints amounting to nothing more than 
subjective symptoms made by a plaintiff to an expert 
employed to testify inadmissible, but the doctor’s opinion 
based upon such testimony is likewise incompetent. 

The reason of the rule is plain and simple. As pointed 
out in the case in 121 Wis., 503, while a physician attend¬ 
ing a plaintiff throughout his illness may testify as to the 
statements made by plaintiff to him for the purpose of 
treatment, yet an expert called merely to make an exami¬ 
nation for the purpose of testifying in a suit may not do 
so. It is apparent that to permit such testimony, not being 
objective evidence of exclamations, shrinkings and expres¬ 
sions which appear instinctive, intuitive and spontaneous, 
would open the door for a plaintiff to unconscionably bolster 
and exaggerate his claim of injuries sustained. 

For the reasons given, it is respectfully submitted that 
the court below erred in permitting the witness Barton to 
testify as hereinbefore pointed out. 

II. 

Over the objection and exception of the defendant, the 
court granted the following first prayer on behalf of the 
plaintiff (R., p. 19): 





“If you believe from the evidence that the defend¬ 
ant operated, managed, and controlled the railroad and 
passenger cars mentioned in the declaration and sold 
the plaintiff a ticket entitling him to travel on its said 
cars as passenger, and received and accepted him as 
a passenger thereon for transportation from Great 
Falls, Virginia, to Washington, D. C., then you are 
instructed that the defendant was bound to use its 
utmost skill and vigilance, so far as human care and 
foresight would go, to guard against the possibility of 
accident from the condition of its machinery, tracks, 
or electrical appliance used by it in such transpor¬ 
tation of the plaintiff, while he was on the defend¬ 
ant s car, and while he was at the point of alighting 
therefrom, both while in the act of alighting and for 
such reasonable period of time as would permit him 
to get in a place of safety after alighting; and if you 
believe from all the evidence that defendant’s failure 
to use such skill and vigliance resulted in an accident 
which directly caused injury to the person of the plain¬ 
tiff, and that such accident was the reasonable and 
probable result of defendant’s failure to use such skill 
and vigilance, then the defendant was guilty of negli¬ 
gence.” (Our italics.) 

It is the contention of the defendant that while it is 
under the duty to use its utmost skill and vigilance, as far 
as human care and foresight would go, to guard against the 
possibility of accident from the condition of the car in 
which the plaintiff was a passenger, and the car and* tracks 
and electrical appliances and machinery in relation thereto, 
yet that no such duty is owed to a person after he has 
alighted from the car. 

It was held by the court below that the priciple, res ipsa 
loquitur, did not apply in this case, and yet that the highest 
degree of care was owed to the plaintiff after .he alighted 
from the car. In charging the jury on that point,; the court 

says (R., p. 22) : 
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“If the injury had occured on car No. 5 by reason 
of any defect in the car itself, or by reason of any 
collision with another car, there would have been no 
question but what the defendant would have been liable 
under the doctrine, as we call it, that the accident 
speaks for itself, that it shows negligence, that there 
Was some defect in the machinery. This case does not 
quite come up to that. Here is a case where the plain¬ 
tiff had gotten off of a car, so that there was nothing 
in the car he was riding in that caused any trouble 
to him at all. But he had not left the premises of 
the defendant; he was still on the ground occupied 
by the defendant, and the courts have held that while 
he was on that ground the defendant was, of course, 
obliged to provide him with reasonable assurance of 
safety, while he was on their premises, before he got 
away from their appliances.” 

It is thus seen that the court granted and read to the 
jury a prayer to the effect that the defendant was bound to 
use its utmost skill and vigilance, as far as human care and 
foresight would go, to prevent injury to the plaintiff for 
such reasonable period of time as would permit him to 
get in a place of safety after alighting, and also so charges 
the jury. 

The granting of such a prayer, which formed a basis of 
the argument of the plaintiff to the jury, would necessarily 
influence the jury in arriving at their determination of the 
issue involved in this case, and thereby prejudice the rights 
of the defendant. 

The prayer proceeds on the theory that the plaintiff 
at the time he received the injuries complained of was a 
passenger, and therefore entitled to the use of the highest 
degree of care and diligence by the defendant company. 
We respectfully submit that this assumption is erroneous. 
The evidence of the plaintiff himself shows that he had 
entirely alighted from the car. and that his continued 
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presence in the position maintained by him at the time of 
his injury was the result of a courtesy being extended by 
him to his companion. 

This court has judicially determined, in the case of 
Great Falls and Old Dominion Railroad Company vs. Hill, 
34 App. D. C., 304, which company is now being 
operated by the defendant under the name of Washington 
and Old Dominion Railway, that this railway is an ordi¬ 
nary electric railway, and therefore the rules of law appli¬ 
cable to such a railway govern its operation, and not the 
rules of law with reference to steam roads. The language 
of the court is as follows (pp. 311-312) : 

“There is some conflict of authority with respect to 
the proposition contended for by appellant, as applied 
in the case of steam railways which stop at regular 
stations. However this may be in the case of such 
railways under ordinary conditions, there appears to 
be no good reason for applying such a rule in the case 
of the ordinary electric railways, which run along the 
streets of cities, and adjacent bridges and roadways, 
for the accommodation of persons traveling short dis¬ 
tances. Ordinarily such cars have no stations, and 
stop in streets and public ways to answer the con¬ 
venience of passengers. Whilst they may, in instances 
where the track is permitted to be built above the 
surface of such ways, maintain platforms on one side, 
as suitable places, it is going too far to say that the 
entire duty of such a carrier is discharged by merely 
making such provision.’’ 

The termini of the tracks of this railroad at 36th and 
M Sts. are upon a public street, as the court is bound to 
take judicial notice of. 

In the case of Washington & Georgetown Railway Com¬ 
pany vs. Patterson, 9 App. D. C., 423, plaintiff proceeded 
on the theory that she was a passenger of the defendant 
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company at the time she received the injuries. The proof 
disclosed that she approached the car which was standing 
to receive passengers and had one foot on the running board 
of the car, which was an open summer car, and had taken 
hold of an upright or stanchion, and was in the act of 
raising herself to a seat, when by a sudden start or jerk 
of the car, she was thrown backwards from the car to the 
pavement and injured. Under those circumstances only 
did this court hold that she was a passenger at the time she 
received the injuries. Plaintiff had hold of part of the 
car and was in the act of boarding. 

In the case of Jaquette vs. Capital Traction Company, 
34 App. D. C., 41, the plaintiff, while attempting to cross 
in front of a street car at rest, and receiving passengers 
in a city street, for the purpose of entering the car, tripped 
on the fender and was injured. It was claimed by the 
plaintiff that he was a passenger at the time he received 
his injuries. In holding that he was not such a passenger, 
this court says (p. 45): 

“It is insisted that the deceased was within the law 
a passenger on the car. We think that the rule which 
applies to steam railways, where the railway company 
is the owner of a spacious right of way along its tracks, 
and owns and maintains depot grounds for the ac¬ 
commodation of its passengers in getting on and off 
trains, does not apply to a street car company. In 
the former case, a person may become a passenger by 
being merely in the depot for the purpose of boarding 
a train. The company is bound to exercise reasonable 
care for the safety and protection of its patrons, and 
to furnish. reasonably safe appliances and accommo¬ 
dations in and about the depot and railroad tracks for 
the safety of passengers getting on and off trains. But 
no such stringent rule can be applied to a street car 
company, where the train is stopped in a busy street, 
with no station house or even platform for the use of 
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the public. Under such circumstances, the franchise, 
or right of way of the company, is confined within 
the narrow limits strictly necessary for the operation 
of its cars, and even this is not an exclusive right of 
vv-ay, but it remains a part of* the street open to the 
public passing along and across the street. In fact, 
it has no greater right to use the street than the public • 
and neither has a right to so use it as to make it danger¬ 
ous to the other; nor can either impose an unreason¬ 
able burden upon the other as a result of this joint 
use. It would be unjust to attempt to hold a street 
car company, under the above conditions, to the same 
rule applied to steam railway companies. The courts 
have, therefore, applied a different rule as stated in 
Duchemin vs Boston Elev. R. Co., 186 Mass., 353, 
66 L. R. A., 980, 104 Am. St. Rep., 580, 71 N. E., 
780, 1 A. & E. Ann. Cas., 603, where the court said: 


The defendant incurs no responsibility to exercise 
extraordinary diligence by making an express con¬ 
tract, but only by its exercise of the calling of a com¬ 
mon carrier, and its obligation as such does not 
arise until the intending passenger is within its con¬ 
trol. We are unwilling to go farther than the 
doctrine stated in Davey v. Greenfield & T. F. Street 
R. Co., 177 Mass., 106, 58 N. E., 172, that when 
there has been an invitation on the part of the 
carrier, by stopping for the reception of a passenger, 
any person actually taking hold of the car and 
beginning to enter it is a passenger. See Gordon 
vs. West End Street R. Co., 175 Mass., 181, 183, 
55 N. E., 990, and cases cited.’ Applying this rule, 
.the deceased was not a passenger on the train at the 
time of the accident. Not being a passenger, appel¬ 
lee was bound to exercise only the same degree of 
care toward him that it was required to exercise 
toward the public generally,—namely, to prevent 
accident resulting from the operation of its trains 
through^ the public street, when the same can be 
accomplished by the exercise of reasonable care and 
diligence on the part of its agents and employees.” 
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It is apparent therefore that the cars of the defendant 
company being necessarily operated upon a public street 
and the defendant company not having any station plat¬ 
forms, but merely a station building standing away from 
the tracks, and to the west of the public sidewalk, that it 
is not controlled by the same rules of law applicable to 
steam railroads, and that the plaintiff not being a passen¬ 
ger and in the control of the defendant at the time he was 
injured, was only entitled to the use of “reasonable care 
and diligence on the part of” its agents and employees. 

This precise point was passed upon in the case of Platt 
vs. Railway Company, 2d Him (N. Y.), 124. A car 
belonging to the defendant, in which the plaintiff was a 
passenger, having arrived at the end of its route, stopped; 
plaintiff having stepped from the car at the end to which 
the horses were attached, proceeded toward the sidewalk. 
When she left the car the horses were still attached to it. 
When about six or eight feet from the car she was struck 
on the right shoulder by one of the defendant’s horses 
while they were being driven to the other end of the car. 
It was held that at the time of the accident plaintiff had 
ceased to be a passenger, and that the liability of the defend¬ 
ant, if any, resulted not from the fact that it was a com¬ 
mon carrier, but depended upon principles that applied to 
all persons lawfully using the highway. 

In Craemer vs. West End Railway, 156 Mass., 320, the 
plaintiff had alighted from a car and had taken one or two 
steps from the place where he had touched the ground on 
leaving the car and was between the rails of a parallel track 
when he was struck. He did not reach or have time to 
reach the sidewalk of the street, but he had left the car on 
which he had been a passenger. 

The court, citing a number of cases, says (321) : 
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“* * * We are of opinion that he was not a 

passenger when the accident occurred, and that he 
ceased to be a passenger when he alighted upon the 
street from his car. The street is in no sense a passen¬ 
ger station, for the safety of which the street railway 
company is responsible. When a passenger steps from 
the car upon the street, he becomes a traveler upon 
the highway, and terminates his relations and rights 
as a passenger, and the railway is not responsible to 
him as a carrier for the condition of the street, or 
for his safe passage from the car to the sidewalk/’ 

In this case the defendant has not the exclusive occu¬ 
pation of the streets, its right to use same being conferred 
upon it by Congress as in the case of other street railways 
in the District. What difference can be found between the 
situation of this defendant and a case where a passenger on 
a car of the Capital Traction Company alights at the 
terminus of the company on M Street at 36th, in front of 
its car barn? Could it be said that the passenger alight¬ 
ing from one of its cars at that place to the public street 
would continue to be a passenger? 

For the reasons given it is respectfully submitted that the 
court erred in granting the first prayer of the plaintiff. 

III. 

The court refused to grant defendant’s sixth prayer, 
which reads as follows: 

“The jury are instructed as matter of law that if 
they find from a preponderance of the evidence that the 
plaintiff, when about to alight from the car he was 
riding in, saw, or by the exercise of reasonable care 
and prudence could have seen, that immediately to 
the east of the car from which he alighted, was another 
track, and that it was dangerous to alight on that side, 
and also saw, or by the exercise of reasonable care 
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and prudence could have seen that the depot and wait¬ 
ing room of the defendant was on the west and that 
there were no tracks of the defendant upon that side, 
and that it was not dangerous to alight upon that 
side, and that with such knowledge he nevertheless 
attempted to and did get off from the east side of said 
car, and that under all the circumstances of the case 
his action in so doing was negligence which contributed 
toward the injuries complained of, then their verdict 
should be for the defendant” (R., p. 21). 

We respectfully submit that this prayer presents a state 
of facts which, if considered negligence by the jury contrib¬ 
uting to the injuries of the plaintiff, would disentitle the 
plaintiff to recover, even though the jury should find that 
the defendant in the first instance was guilty of negligence. 

The foundation of this prayer was the physical 
surroundings of the defendant’s terminal at the time 
plaintiff arrived, and the observation and knowledge 
of such conditions as shown by his own testimony. When 
the car No. 5, in which plaintiff was a passenger, was 
brought to a stop on the west track, plaintiff and his com¬ 
panion, Mrs. Mathy, were seated on the east or right hand 
side; plaintiff was looking in the direction of car No. 3 
which he observed standing at rest on the east track without 
a motorman in front (R., pp. 9, 10); when plaintiff at¬ 
tempted to alight, he could not avoid seeing that the rear of 
the car was but a short distance from the point of juncture 
between the east and west tracks, and he was further 
aware that he was not getting off from the side of the 
car next to the station, as he testifies that he did not attempt 
to get off in the direction of the Old Dominion station 
(R., p. 10). While seated on the east side of the car next to 
the window just before attempting to alight, he observed 
that the south or front end of the car on the east track 
was about 30 feet to the north of where he was seated 


(R., p. 10). 
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He offers no testimony showing that there was anything 
present to prevent him from alighting from the side of 
the car next to the station, and as it is apparent therefore, 
that he was aware of all these conditions rendering his 
act of alighting on the east side more dangerous than an 
attempt to alight on the station side, it at least became a 
question of fact for the jury to say whether or not his action 
in so doing was negligence which contributed toward his 
injuries. 

It will be noted that the prayer specifically states, after 
narrating this situation, that the verdict of the jury should 
be for the defendant if ‘‘under all the circumstances of the 
case his action in so doing was negligence which contributed 
toward the injuries complained of.” 

In the case of Great Falls & Old Dominion Railroad 
Company vs. Hill, 34 App., D. C., 304, the plaintiff, who 
was a passenger on one of the cars of the defendant com¬ 
pany, which was brought at rest at the south end of Aque¬ 
duct Bridge, attempted to alight from the east side of the 
car where there was no station platform provided, although 
one was provided on the west side, and in doing so, fell, 
sustaining serious injuries to her hip. The evidence showed 
that the step on the east side was some distance from the 
ground and that passengers were in the habit of getting 
out of the car on that side, and no means were provided by 
barrier or otherwise to prevent passengers from getting off 
on that side. 

Prayers were submitted on behalf of the defendant, pro¬ 
pounding the theory that the defendant having provided a 
safe platform on the west side of the car track, it was the 
duty of the passenger to get off on that side, unless other¬ 
wise directed by defendant’s employees, and if plaintiff 
disregarded this duty, she was guilty of contributory negli¬ 
gence as matter of law. This court in disposing of the 
proposition, says (p. 313): 
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“As it is certain that there was no bar or closed 
gate on the east side of the car to prevent egress, and 
as the plaintiff's evidence tended to show that the 
western exit was obstructed by the motorman and his 
acquaintance, and that the motorman neither obstructed 
the eastern exit, nor warned plaintiff in time against 
using it, it was proper to submit the question of negli¬ 
gence to the jury, as was done in the instructions given 
on behalf of the plaintiff, the last one of which, how¬ 
ever, related rather to the question of contributory 
negligence.” 

It is thus seen that this court has held that the failure 
of plaintiff to follow an exit apparently safer than the one 
used by him, while not contributory negligence as 
matter of law, was nevertheless a question for the jury 
to pass upon. The court further said (p. 313) : 

“In the light of the evidence on behalf of the plain¬ 
tiff, heretofore recited, it can not be declared, as matter 
of law, that she was guilty of contributory negligence. 
It was a question of fact for the determination of the 
jury. Mosheuvel vs. D. C., 191 U. S., 247-265. 
48 L. Ed., 170-77, 24 Sup. Ct. Rep., 57: Indiana 
Union Construction Co. vs. Jacobs, 167 Ind., 85-90, 
78 N. E., 325; Boyce vs. Manhattan R. Co., supra; 
Mo. P. R. Co. vs. Long, 81 Tex., 253-57, 26 Am. 
St. Rep., 811,16 S. W., 1016.” 

Although the trial court refused to grant defendant's 
sixth prayer, yet it failed and omitted to give the jury a 
guide to follow in considering the question of contributory 
negligence on the part of the plaintiff as suggested by that 
prayer. The only mention made by the court on the sub¬ 
ject is found in the following language (R., p. 23) : 


“If he was in that position by reason of any wrong¬ 
ful act or negligent act of his at all, he would be re- 











sponsible as contributing to his injury, if he did sustain 
one by it, so that the law would not simply presume 
that he was injured by the negligence of the defendant 
solely, if he was in that position, if he had gotten away 
from the car in which he was riding, but had not 
gotten away from the premises yet.” 

In the case of United States Express Company vs. Ball, 
36 App., D. C., 269, being a suit filed by the administratrix 
of one Ball to recover damages for his alleged wrongful 
death by reason of the collapse of a high chimney con¬ 
structed by the defendant, the court refused two prayers 
offered by the defendant presenting the theory that the 
defendant was only bound to exercise care in the adoption 
of a design for the chimney, in opposition to the claim of 
the plaintiff that the defendant was liable if the jury found 
that the chimney constructed was unsafe. This court on 
appeal held that the question whether or not defendant 
exercised reasonable care and prudence in constructing the 
chimney was withheld from the jury. Speaking of the 
refusal of the court below to grant the prayers offered by 
the defendant it is said (277) : 

It will be observed that the court failed to point 
out to the jury the essential elements to be considered 
in determining whether or not defendant had been 
guilty of negligence. This was error. Defendant’s 
request, as disclosed in the prayers above cited, was 
addressed to this point, and was at least sufficient to 
call the court s attention to the necessity of giving a 
general instruction defining the duty of the defendant 
in the premises, and charging that culpable neglect to 
perform its duty, as defined, should be regarded as 
proof of negligence.” 

When the question of negligence or contributory negli¬ 
gence is one for the jury, it is manifest that the plaintiff on 
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the one hand, has the right to submit his theory of negli¬ 
gence to the jury, always of course, leaving it open for the 
jury to say whether or not the theory submitted, if sub¬ 
stantiated by the facts, shows negligence; and on the 
other hand the defendant has the reciprocal right to submit 
its theory of contributory negligence lea; mg open the 
finding of the jury on that point. 

The foregoing statement is well illustrated by the recent 
case of Virginia Railway Company vs. Bell (Va., 1913), 
79 S. E., 396. 

In that case suit was brought by a railway mail clerk 
to recover damages by reason of a sudden slamming of the 
door of the mail car. The defendant offered the following 
prayer No. 6: 

“The court instructs the jury that, although they 
may believe from the evidence that at the time the 
plaintiff claims he was injured the defendant was 
negligent in using a mail car with a sliding door and 
without a hook to hold the door open, or in so placing 
the mail car in the train that the door would slide 
shut in the direction the train was moving, or in run¬ 
ning the train at an excessive rate of speed and stop¬ 
ping it suddenly, yet, if they further believe from the 
evidence that the plaintiff knew of the condition of 
said door and the position the mail car was placed in 
the train, that the train was running at a rapid rate of 
speed, and might possibly be suddenly stopped at any 
time, and with knowledge of those facts the plaintiff 
thrust his head out of the door, without using the 
means or precautions which he could have used to prop 
or hold the door open, then the plaintiff was guilty of 
contributory negligence, and they must find for the 
defendant.” 


This prayer was refused. 
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At the request of the plaintiff, there was granted the 
following prayer, being No. 7: 

“The court instructs the jury that, if the defendant 
company relies upon contributory negligence of the 
plaintiff, as a defense to this action, then, unless the 
same appears from the testimony introduced by the 
plaintiff, the burden of proving such contributory neg¬ 
ligence on the part of the plaintiff is upon the defendant, 
and it must appear by a preponderance of the evidence 
that said plaintiff failed to exercise, for his own safety, 
that degree of care, under all the circumstances of this 
case, which a reasonably prudent person, using ordi¬ 
nary care, would have exercised.” 

In commenting upon the action of the court in refusing 
to grant the defendant’s prayer on contributory negligence, 
and its failure to explain the doctrine of contributory negli¬ 
gence to the jury in lieu of the prayer presented, the court 
says (399): 

“That instruction (defendant’s prayer No. 6) sets 
out the facts relied upon by the defendant to show 
want of due care on the part of the plaintiff at the 
time of the accident, and while it declares that these 
facts, as matter of law, would make out a case of con¬ 
tributory negligence, instead of leaving that question to 
the jury, still, as the instructions given for the plain¬ 
tiff did not distinctly and fully submit that question 
to the jury, the court, under the circumstances, ought 
to have corrected instruction No. 6, or given an in¬ 
struction in lieu of it, which as fully and as distinctly 
submitted to the jury the theory of the defendant as 
to contributory negligence on the part of the plaintiff 
as the instructions given submitted the theory of the 
plaintiff as to the negligence of the defendant.” 

We therefore respectfully submit that the court erred in 
refusing to grant defendant's sixth prayer. 
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IV. and V. 

The fourth and fifth assignments of error may be con¬ 
sidered together. They involve the misconduct of counsel 
for the plaintiff in his argument to the jury. 

The record discloses (pp. 21, 22), the following as 
having occurred during the course of the closing argument 
on behalf of the plaintiff, by Mr. Frank J. Hogan, of counsel 
for the plaintiff: 

“* * * the latter stated to the jury that counsel 

for the defendant seemed to be afraid that the jury 
would forget that they were under oath; that in his 
argument, he several times reminded them of that 
fact; that he even prepared and submitted to the court 
a prayer telling the jury that their verdict should be 
based on the evidence in the case, and that they would 
violate their oaths as jurors if they were influenced by 
the fact that the defendant was a corporation; the said 
counsel further stated to the jury as follows: 

‘As though the jury did not know they were under 
oath to try this case upon the evidence; as though 
the jury were going to forget their oaths as jurors.' ” 

These remarks were objected to as improper and in¬ 
flammable and motion made to discharge the jury. 

(R.,p. 22.) 

When the attention of counsel for the plaintiff was thus 
directed to the impropriety of his remarks, in reference to 
the submission of this prayer to the court, it will be noticed 
that he not only did not apologize for the making of same, 
nor withdraw the same from the jury, but that he aggra¬ 
vated the same and made the further improper remark in the 
presence of the jury, wholly unjustified and unwarranted, 
and evidently for the purpose of further inflaming the 


M 
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minds of the jury, “I do not blame Mr. Lambert for not 
wanting this case to go to the jury.” (R., p. 22.) 

An exception was taken to these last remarks of counsel 
and the same motion renewed. 

It can be readily seen that the making of such improper 
remarks to the jury, impliedly countenanced by the court 
by its failure to withdraw the same, although we respect¬ 
fully submit any effort to do so would have been unavail¬ 
ing, accusing the defendant and its counsel of a lack of 
confidence in the jury and that the defendant and its counsel 
doubted its integrity to sit upon this case and properly con¬ 
sider the evidence adduced, and render a proper verdict, 
could result in nothing else but a great prejudice against 
the defendant and its counsel, and seriously influence the 
jury in their consideration of the issues involved; and no 
greater proof of this conclusion could be secured in any 
case than that which we have in the large and excessive 
verdict rendered by the jury, making it imperative on the 
trial court to endeavor to partially remedy the wrong by 
ordering a remittitur. (R., p. 6.) 

We know of nothing that would more seriously impair 
the rights of a litigant, especially a public service corpo¬ 
ration, than the sanctioning of such an argument before a 
jury. How could the jurors render an impartial verdict 
upon the evidence in this case when counsel for the plain¬ 
tiff was permitted to impress upon their minds the fact that 
the defendant, while exercising only such rights as the law 
gave it, and as conceded by the plaintiff by his consent to 
the eighth prayer offered by the defendant, in doing so 
was attacking the good faith of the jurors and trembling 
with fear that it would not receive a square deal and that 
the jurors were so weak that they had to be reminded that 
they were under oath; and especially when those remarks 
were made at a time when they could not be replied to 



22 


by the defendant through its counsel, and further, when 
those remarks were not withdrawn from the consideration 
of the jury? 

It will be noticed that the plaintiff conceded the eighth 
prayer offered by the defendant (R., p. 20), which was in 
the usual form, and constituted an instruction from the 
court, merely cautioning the jury to decide the case upon the 
evidence and not be influenced by any outside considera¬ 
tions. 

A prayer is, as we understand it, a written request 
through counsel, by which the court is asked to declare as 
the law of the case a legal proposition therein submitted. 
Thomas on Prayers and Instructions, page 1. An instruc¬ 
tion in its primary sense is a statement by the court of the 
principles of law by which the jury must be guided in 
making up their verdict upon the facts in the case. When 
a prayer is granted, it then becomes an instruction of the 
court. It is manifest, therefore, that plaintiff’s counsel in 
his anxiety to inflame the minds of the jurors against the 
defendant in this case, permitted himself to go to the extent 
of criticizing and arraigning the defendant for suggesting 
to the court by means of its eighth prayer, a proposition 
that he concedes to be correct and that the court adopts as 
its own, and gives in the form of an instruction. 

The following cases are cited and quoted from in justifi¬ 
cation of our contention that the remarks were improper and 
that even had they been withdrawn from the consideration 
of the jury, were of such a character as that they left 
their impress upon the minds of the jury and could not 
be eradicated by anything subsequently said or done by 
counsel or the trial court. 

In Pickford vs. Hudson, 32 App. D. C., 480, Pickford 
was sued by one Hudson for damages for alleged malicious 
prosecution, growing out of a complaint sworn to by Pick- 
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ford, charging the plaintiff and another with conspiracy to 
blackmail him out of the sum of $11,000. A house belong¬ 
ing to Pickford had been burned and Pickford had been 
indicted in Montgomery County for arson, but subsequently 
released by the entry of a nolle prosequi. During the 
closing argument to the jury, counsel for the plaintiff used 
the following language (p. 487) : 

“You noticed, did you not, gentlemen of the jury, 
that although Mr. Maddox asked Mr. Hudson, when 
a witness on the stand, where he got information with 
regard to the fire at Four Corners, and Hudson said, 
‘Shaw told me/ Did you also notice that he did not 
ask Hudson what it was that Shaw told him? He 
did not dare to do it. Mr. Hudson is here in court, 
and we will consent that he be recalled for further 
cross-examination, if counsel for the defendant de- 

• > t 

sire. 

The record discloses that objection was made to this state¬ 
ment on the ground that it was not proper argument, but the 
court overruled the objection, stating that it was proper 
retort to the argument of defendant. This court after 
arguing that two wrongs never make a right, and that two 
errors can not correct a defective record, and that it was 
the duty of the court to withdraw improper remarks from 
the jury, with an instruction to disregard them, says 
(pp. 488-89): 

“* * * While we recognize that counsel are 

allowed wide latitude in drawing deductions from the 
evidence, it is wholly improper to discuss collateral 
matters tending to discredit a witness, in such a manner 
as to prejudice rights of a party litigant in the eyes of 
the jury. 

“At the time of the trial of the present case, the 
defendant had been discharged from the indictment 




charging him with the crime of arson in the state of 
Maryland. The remarks indulged in tended to impress 
the fact of his former indictment upon the attention 
of the jury in a most damaging way, and in a manner 
not warranted by the evidence. It was within the 
rightful discretion of counsel for the defendant to cross- 
examine plaintiff in any manner they thought judicious, 
as long as they kept within proper bounds. They 
were not required to pursue any line of interrogation, 
further than they deemed wise, and it was wholly im¬ 
proper for counsel for plaintiff to speculate as to what 
would have been disclosed by further inquiry. This is a 
species of professional conduct generally condemned 
by courts of review. This court, speaking through 
Chief Justice Alvey, in Washington & G. R. Co. vs. 
Dashiell, 7 App. D. C., 507, made the following perti¬ 
nent observation: ‘That great prejudice and wrong is 
frequently effected by the improper and unwarrantable 
comments of counsel, made without the support of the 
evidence, and beyond and outside of the legitimate 
scope of the subject of inquiry, is beyond question; 
and in recent times the courts of the country have 
frequently been called upon to counteract and relieve 
against such undue prejudice and its effects, by 
silencing counsel and setting aside verdicts. Counsel 
have no privilege to comment upon matter beyond the 
limits of the evidence before the jury for their con¬ 
sideration, with a view to create a prejudice and 
inducing a finding not justified by the evidence. It is 
upon the facts given in evidence to the jury, and those 
alone, that the verdict must depend for its support and 
validity, without reference to any extraneous matter 
that may be suggested by counsel.’ This rule was 
affirmed in Washington & G. R. Co. vs. Patterson, 
9 App. D. C., 423.” 

This court also quotes from the case of Hall vs. U. S., 
150 U. S., 76-81, inter alia: 

“* * * The presiding judge, by declining to 

interpose, nothwithstanding the defendant’s protest 






against this course of argument, gave the jury to 
understand that they might properly and lawfully be 
influenced by it, and thereby committed a grave error, 
manifestly tending to prejudice the defendant with 
the jury, and which, therefore, was the proper sub¬ 
ject of exception, and having been duly excepted to, 
entitles him to a new trial.” 

Again, this court says (p. 489) : 

“It is not for us to say what effect these remarks 
might have had on the jury. There is too grave a 
danger involved in the probable results of such an im¬ 
pression to permit of any speculation on our part as to 
its effect upon the jury. The probability of injury and 
injustice is so great as to leave but one safe course for 
us to pursue, and that is to grant a new trial.” 

Where is there any evidence in this case for considera¬ 
tion by the jury that the defendant was doubtful of the in¬ 
tegrity of the jury; that the defendant was afraid that the 
jury would forget their oaths; that the defendant should not 
be blamed for not wanting this case to go to the jury? We 
can see no distinction between making these remarks, not 
based upon evidence, and the making of comments upon 
other facts not appearing in evidence. 

In the case of Railroad Co. vs. Dashiell, 7 App. D. G, 
507-515-16, the objectionable statement was to the effect 
that the defendant had, in addition to its regular counsel, 
employed special counsel in the case, who was a dis¬ 
tinguished lawyer. While in that case a reversal was not 
ordered because it was held that a single remark of counsel, 
when explicitly withdrawn by counsel, and when the court, 
in explicit terms admonishes the jury to pay no heed to it, 
yet the court plainly intimates that the remark called for 
reversal, if not withdrawn. 



This is reiterated in the case of Lorenz vs. U. S., 24 
App. D. C., 391. In the cases of Yeager vs. U. S., 16 App. 
D. G, 356, and Lorenz vs. U. S., supra, this court holds 
that individual remarks of counsel were grounds of error, 
but that proper advantage was not taken of them by suit¬ 
able motions and exceptions. 

In the case of Capital Construction Company vs. Holtz- 
man, 27 App. D. C., 127, counsel for the plaintiff, address¬ 
ing the jury, said (p. 138) : 

“We are told by these inspectors in the employ of 
this insurance company—which is financially behind 
this action/’— 

At this point objection was made and exception entered, 
but no further action taken upon it. Counsel for the plain¬ 
tiff, however, said: “If you object, I will take it out,” and 
the counsel for the defendant replied, “You can not take it 
out.” 

Thereupon, counsel for the plaintiff, resuming his argu¬ 
ment, said: 

“We are told by these inspectors, who are employed 
by this insurance company,” etc. 

In holding this to be reversible error, the court says 
(138): 

“We think the remark or statement objected and 
excepted to tended, when taken in connection with the 
improper and incompetent testimony hereinbefore 
referred to, to prevent a fair verdict. There is enough 
in this incident, following what had gone before, to 
warrant a reversal. The case at bar falls rather under 
the ruling of the Supreme Court in Waldron vs. 
Waldron, 156 U. S., 361, 39 L. Ed., 453, 15 Sup Ct., 






Rep., 383 than within our ruling in Yeager vs. United 
States, 16 App. D. C., 356, and Lorenz vs. United 
States, 24 App. D. C., 337. In this case, as in the 
Waldron case, the objectionable statement was prompt¬ 
ly objected to and exceptions taken. The statement in 
that case was not withdrawn, while in this case counsel 
only offered to withdraw if objected to. It had been 
objected to, and the offer to withdraw was only con¬ 
ditional. The evil had been done. In the Yeager 
case the court directed the jury to disregard the state¬ 
ment, and directed them not to consider counsel’s 
remark. Here the court did neither, but entered the 
exception on the minutes. We said in that case that 
the justice had done all that he was called upon to do. 
‘He could not, of his own motion, withdraw a juror 
and continue the case for trial before another jury, 
without affording the defendant, probably, good 
foundation for a plea of former jeopardy.’ Such a 
condition was not presented in this case. Further¬ 
more, there was no exception taken in that case. In 
the Lorenz case the court interrupted counsel. We 
said had he not done so, and had he permitted him to 
continue the line of argument objected to, the judg¬ 
ment would have had to be reversed. It further ap¬ 
peared that the incident was not mentioned in any 
grounds set up in the motion for new trial that 
followed. Here the action of counsel for plaintiff in 
making the statement is specifically set out as one of 
the grounds upon which the motion for a new trial 
was founded. 

We conclude that the assignment of error based upon 
the remark of counsel, and the proceedings following 
it, is well founded.” 

In the case of State ex rel. vs. Claudius, 1 Mb. App., 
552-557, during the argument to the jury, plaintiff’s at¬ 
torney told the jury “that defendants, at the close of plain¬ 
tiff’s case, had asked an instruction from the court to the 
effect that, under the evidence, plaintiff could not recover; 
that the court had refused it, and that this showed that, 



according to the law and the opinion of the judge, there 
was evidence tending to show that plaintiff was entitled to 
recover.” Held to be improper and the case reversed and 
remanded. 

In Railroad Co. vs. Hancock, 27 Am. & Eng. Railroad 
cases, 325 (Texas), among the remarks of counsel are the 
following: 

“The railroad has skilled attorneys; you saw them 
making a motion asking the court to appoint a com¬ 
mittee of physicians and surgeons to examine Hancock. 
They were not entitled to do it; they had no right to 
have such committee appointed; it was a cute trick on 
the part of defendant’s lawyers; if we had resisted the 
motion, then they would have used it against us in 
their argument to you that we were afraid to let Han¬ 
cock be examined. We asked them to submit the 
motion without reading it. They refused. Why was 
this, gentlemen? It was that the jury might hear it. t 
But we were not to be caught in that trap.” Cause 
reversed. 

f 

In Carvajal vs. Casanova (Tex. Civ. App.), 62 S. W., 
428, the opinion of the court follows: 

“In this case, after careful consideration of the as¬ 
signments, all of which go to what was said by appel¬ 
lee’s counsel in the closing argument to the jury, we 
have arrived at the conclusion that one of them only 
is such as should require a new trial. It appears that 
the testimony was conflicting on the material issues. 
Plaintiff was excluded from testifying to the contract 
she alleged, and to the service she rendered upon 
objection of appellant that the statute disqualified her 
from testifying. We regard it as improper for counsel 
to have referred to this matter in argument against 
appellant. The bill of exceptions shows that the argu¬ 
ment was that defendant had taken advantage of a 
technicality of law in not permitting plaintiff to testify 
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about a contract made with her mother. Defendant, 
having a statutory right to exclude plaintiff from 
testifying, had a right to do so without having the 
exercise of such right commented on or used against 
her. It appears that appellant requested the court to 
charge the jury to disregard said remarks, which the 
court refused to do. We are unable to say that the 
evidence for plaintiff clearly preponderated and we can 
find no reason for denying appellant the relief he asks 
on account of this error. Reversed and remanded.” 

Suppose the plaintiff offered a line of testimony which 
was objected to by the defendant, and the objection sus¬ 
tained, and exception noted. Would it be proper for coun¬ 
sel for plaintiff, in his argument before the jury, to tell 
them that the defendant was afraid to let that evidence 
come before the jury? Manifestly not, otherwise the of¬ 
fice of objection, and the rules of evidence excluding im¬ 
proper and immaterial testimony would be useless, and of 
no avail. Suppose that the defendant made a proffer of 
testimony which was objected to by the plaintiff, and the 
objection sustained, would it be within the rights of ad¬ 
vocacy to argue to the jury that the defendant tried to in¬ 
troduce incompetent testimony for the purpose of influ¬ 
encing their verdict? No distinction between the cases 
mentioned, and the flagrant remarks of counsel for the 
plaintiff in this case, however, can be found. 

In Troyer vs. State c* rel Nicholls, 115 Ind., 331-32-33, 
it was held that a statement of counsel for the plaintiff in 
his closing address in effect telling the jury that the attor¬ 
ney for the defendant is occupying a position inconsistent 
with that previously contended for by him on a trial of a 
similar case, and which is also calculated to remind a juror 
in the case on trial who was also a juror on the previous 
case referred to that his own consistency might be involved 
in the verdict to be returned in the case under consideration, 
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is such misconduct as will require the reversal of the judg¬ 
ment entered. 

In Neff vs. City of Cameron, 213 Mo., 350, 371, among 
the remarks of counsel was the following: 

“You gentlemen notice that for the last few days 
Mr. Ellis has been objecting and has been overruled.” 

The Court says: 

“What may we ask except this - : ‘You noticed, gen¬ 
tlemen of the jury, that Ellis is wrong in the way he 
is trying the case. You see, gentlemen, we have the 
court with us and that makes the path of duty plain 
to you/ That was a mischievously unfair argument 
and the court in its own dignity and right should have 
stopped counsel even though no objection was made. 
Suppose learned counsel had told the jury that the 
court was favorable to plaintiff’s view of the case and 
thus have put into the jury’s mind the personal views 
of the court to weigh down the scales of justice against 
defendant city. Would that not be a reproach to the 
law? Yet how much else harm was it to call the atten¬ 
tion of the triers of fact away from the facts and 
fasten it upon the rulings of the court with which they 
had no concern? Counsel had odds enough in their 
favor. A little child, to whom the honest human 
heart goes out in sympathy, a permanently crippled 
knee resulting from the proved negligence of the 
town, was this not enough inducement to a play of 
forensic eloquence striking every chord of sentiment 
in the jurymen’s breast without projecting the person¬ 
ality of a learned judge on the bench into the con¬ 
troversy?” Cause reversed and remanded. 

In the case of Railroad Company vs. Bayliss, 75 Ala., 
466-470, the argument was as follows: 

“Engineers on railroads, like this engineer, have to 
emigrate if they do not conform to the wishes of their 
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employers, and testify as their employers’ interest re¬ 
quired. They testify with a halter around their necks.” 

The court says (p. 471) : 

V 

“The language copied above should have been ruled 
out, and should have been declared improper, and the 
jury should have been cautioned against allowing it to 
have any influence with them. We go further. When 
counsel trespasses on the domain of unproven facts, the 
presiding judge should promptly set aside any verdict 
they may recover, unless he is clearly and affirma¬ 
tively convinced the verdict is right, and would have 
been the same in the absence of such unauthorized ar¬ 
gument.” 

In Wolffe vs. Minnis, 74 Ala., 386, the remarks were as 
follows (p. 387): 


“Judge Minnis [the plaintiff], gentlemen, is a large- 
hearted, great-souled man, confiding and trusting man. 
He is not one of those grasping men who keep a strict 
account of every cent they spend. If a poor widow 
should come to him, and tell him she was without 
bread, as quick as that, he would run his hand into his 
pocket, and pulling out a ten-dollar bill, would say to 
her, ‘Here, take this, and go buy you a barrel of flour/ ” 

The court says (p. 389) : 

“The remarks made by counsel in this case, and ob¬ 
jected to, were not only not supported by any evidence, 
but they were impertinent to the issue the jury was 
sworn to try. * * * If pertinent facts had been 

in evidence, tending to show the plaintiff possessed 
these traits of character, we will not say counsel would 
have been beyond bounds, if he had contended, as an 
inferential fact, that his client possessed such traits. 
Much latitude must be allowed to counsel, in the mat- 





ter of drawing inferences from proven facts. We 
would not interdict free advocacy. Facts, however, 

• must not be stated as facts of which there is not only 
no proof but of which there can legitimately be no 
proof. 

“We think the language complained of in this case 
should not have been indulged; and coming as it did 
from able, eminent counsel, it was well calculated to 
exert an improper influence on the minds of the 
jurors.” 

In the case of Railroad Co. vs. McLendon, 26 S. Wl 
(Texas), 307, the court reversed the judgment for im¬ 
proper remarks of counsel, although the verdict did not 
appear excessive. 

In the case of Waldron vs. Waldron, 156 U. S., 362, 
383, 384, the court reversed a judgment because counsel 
in argument referred to evidence already in the case for 
one purpose as showing a certain fact, which it did show, 
but which was not competent evidence in the case. The 
court there held that, notwithstanding the fact that the 
trial court corrected the error in its charge to the jury, yet 
the probability of the impression made on the minds of 
the jury was not removed, and therefore»the judgment 
should be reversed. 

Thompson, in his work on trials, Vol. 1, Second Edi¬ 
tion, Section 976, page 828, enumerates some of the in¬ 
stances when an appellate court will reverse and set aside 
a judgment because of abuse of the right of argument as 
follows, giving the citation of the cases referred to: 

“For counsel for the plaintiff in a civil trial to 
eulogize in extravagant language the character of his 
client, calling him a ‘large-hearted, great-souled, con¬ 
fiding, trusting man,’ of which facts there was no evi¬ 
dence, and then, upon objection, saying, ‘Oh, well, I 
will take it back.* For the counsel for the plaintiff, 
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m an action for maliciously suing out an attachment, 
in his closing argument, to discuss the wealth of the 
defendants (plaintiffs in the attachment suit), and to 
insist that the wealthier they were the greater the 
amount of damages which should be assessed against 
them. For the counsel for the plaintiff, in an action 
against an officer in a railway company, for a tort 
which might be the subject of exemplary damages, to 
comment to the jury in the concluding argument, upon 
defendant s connection with the railway company, 
upon the wealth and power of the company, and upon 
the defendants ability, from these circumstances, to 
pay any judgment which might be rendered against 
him, although no evidence has been given of his pe¬ 
cuniary ability. For counsel in the closing address in 
a civil case, to read to the jury prejudicial matter not 
contained in the record, the evidence or the instructions 
given, and to refer to or comment upon the instruc¬ 
tions offered by the opposite party and refused. For 
the State’s counsel to allude to the fact that the judge 
did not direct an acquittal, by saying: ‘If the judge 
did believe that the defendant had made out a fair 
claim to the property, his Honor would have directed 
an acquittal without their leaving the box; but as he 
did not so say, the judge must not have believed that a 
fair claim of property had been shown by the de¬ 
fendant !” 

It is well settled law that the failure of an accused per¬ 
son, in a criminal trial, to testify in his own behalf, can 
not be referred to by the State’s counsel in argument to 
the jury, and that to permit a reference to it is error, for 
which a conviction will be reversed. (Thompson on Trials, 
2nd Ed., Vol. 1, sec. 1001, p. 854.) And likewise, it is error 
to comment during the argument of a criminal case, upon 
the failure of the wife of a prisoner to be called as a wit¬ 
ness by the defendant, when the statute permits her to be 
such a witness (idem, sec. 1004, page 859). 
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In the case of Wilson vs. U. S., 149 U. S., 60, a convic¬ 
tion was reversed solely because the District Attorney in 
his argument to the jury made a short statement which the 
court considered a comment on the failure of the de¬ 
fendant to testify in his own behalf, and this, though coun¬ 
sel stated he did not intend his language to apply to the 
failure of the defendant to so testify, and although the 
court stated that it was not proper subject for comment. 

In Gragg vs. Wagner, 77 N. Ca. App., 246, plaintiff’s 
counsel during argument commented upon the fact that the 
defendant did not appear as a witness; while the court be¬ 
low excluded these remarks and judgment was affirmed, 
yet the court held that “* * * it was not a proper 

subject of comment before a jury that a party to an ac¬ 
tion has not offered himself as a witness in his own behalf. 
Devries vs. Phillips, 63 N. Ca., 53. (P. 240.) 

In Fletcher vs. States, 49 Ind., 124, 134, the court says. 

“Objection is made to argument of counsel on be¬ 
half of the state. Such attorney, while ‘addressing 
the jury, commented on the general character of the 
defendant, and said that said defendant had the power 
to produce evidence to prove and sustain his general 
reputation and moral character before the jury, and 
urged that his failure to do so might be considered 
against him.’ 

“While the appellant had the right to introduce such 
evidence, he was not bound to do so, and his failure to 
do so could not be commented on in argument. The 
legal presumption in his favor could not be impaired 
or destroyed by his failure to offer affirmative evi¬ 
dence as to character.” 


To the same effect: State vs. Upham, 38 Me., 261. 
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In the case of Carne vs. Litchfield, 2 Mich., 340, which 
was an action for assault and false imprisonment, plaintiff 
called defendant to the stand as a witness, and during his 
examination, a question was propounded to him which he 
declined answering, on the ground that the answer to such 
question might incriminate him, or furnish a link in a chain 
of evidence which might tend to incriminate him. This 
privilege was allowed by the trial court. During the argu¬ 
ment, one of counsel for the plaintiff commented that the 
refusal of defendant to answer certain questions on the 
ground that his answers might incriminate him, furnished 
evidence of his guilt, to be considered by the jury (p. 341). 
Objection was made to this argument. The refusal of the 
trial court to interfere was held ground for reversal. 

* * * The question of admissibility of evi¬ 

dence, and what constitutes evidence, are questions ex¬ 
clusively for the court; the weight or effect to be given 
to the evidence, is a question for the consideration of 
the jury. Allowing counsel to draw inferences of 
guilt, from a refusal to answer questions which the 
court held Litchfield [the defendant] was not bound 
to answer, would seem to imply that the court deemed 
such a course or argument legitimate and proper.” 
(P. 344.) 

What is said by counsel by way of an alleged with¬ 
drawal, so far from being a withdrawal, may, in fact, ag¬ 
gravate the original offense. Capital Construction Com¬ 
pany vs. Holtzman, 27 App., D. C., 138; Wolffe vs. Minnis, 
74 Ala., 386. 

In conclusion we respectfully submit that if the motives 
of counsel in offering prayers which are either granted or 
conceded by the opposite party may be the subject of com¬ 
ment before the jury, then in no case would the represen- 
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tative of a corporation be assured of an opportunity of 
fairly trying his case and fairly suggesting to the court not 
only his views of the law, but principles of law that are 
so sound that even the opposite party concedes. 

It is respectfully submitted that because of the errors 
hereinbefore set forth the judgment of the trial court should 
be reversed and a new trial ordered. 

In conclusion we respectfully submit that if the motives 
or good faith of counsel in offering prayers which are either 
granted by the court or conceded by the opposing party, 
and thereby become the law as given by the court, may be 
the subject of criticism and vituperative comment to the 
jury, to the end that an unfair and unfavorable impression 
and prejudice may be raised in the minds of the jury against 
the party who has presented the law which has received ju¬ 
dicial sanction, then in no case could a party subjected to 
such treatment be assured of an opportunity of fairly trying 
his case, and the representative of a corporation would have 
but little opportunity of being assured a square deal in a 
forum before a jury whose minds had been so played upon 
and inflamed. The extent to which the wrong in this case 
inflicted injury upon the defendant could only partially be 
guessed at by the learned justice who tried the case below, 
and the patent fact that any attempt to remedy the situa¬ 
tion by reduction of damage must carry one into the realms 
of speculation, proves conclusively the correctness of the 
opinions of the learned justices who have hereinbefore been 
quoted from, and which unanimously hold that this fact 
alone in cases of this character can only be met by the court 
placing the seal of its disapproval upon such practices by 
the direction that a new trial be granted. 

Wilton J. Lambert, 

Rudolph H. Ye atm an. 
Attorneys for Appellant. 
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October Term, 1914. 


No. 2711. 


WASHINGTON AND OLD DOMINION RAILWAY, 

Appellant, 

vs. 

ISADORE A. SLYDER, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The facts in this case, developed by the evidence ad¬ 
duced by both plaintiff and defendant at the trial, are 
as follows: Plaintiff, accompanied by Mrs. Josephine 
Mathey, both of whom reside in Washington, visited Great 
Falls, Virginia, on Sunday, April 28, 1912, purchasing for 
that purpose round trip tickets of the defendant; after 
spending the day at Great Falls, they took passage on de¬ 
fendant’s car No. 5, which arrived at “the enclosed terminal 
of the defendant company at Thirty-Sixth and M Streets” 
(R. p. 8) at about eight o’clock in the evening. When car 
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No. 5 “ran into the station” (R. p. 10), it stopped with its 
front platform facing north, the rear platform being south; 
this south platform had two exit doors, one on the west 
and one on the east side, both of which were open after 
the car came to a stop. In this enclosed terminal of the 
defendant, there were two tracks, described in the Record 
as the West track and East track; the junction of these 
two tracks formed a V. Car No. 5, on which plaintiff was 
a passenger, stopped on the West track at a point about 5 
feet south of where the V-shape joinder of the East and 
West track occurred. There was not a sufficient amount of 
room for a car on the East track to pass car No. 5, at the 
point where it stopped near the junction of the spur, with¬ 
out striking that car. Another car of the defendant, No. 3, 
was standing at rest on the East track, about 30 feet north 
of where car No. 5 stopped on the West track. Car No. 3 
was “apparently dead,” having no motorman on its plat¬ 
form until after the occurrence of the “flash” hereafter 
described. Plaintiff and his companion were seated on the 
east side of car No. 5, about the center, and remained so 
seated until a majority of the passengers got off, about 
twenty people; most all of the passengers from the south 
end of the car got off on the east side of the south platform 
(R. p. 9) ; when plaintiff alighted “he was getting off where 
the other people were getting off; he did not see anybody 
get off the other side of the car” (R. p. 10); “passengers 
came off the car from the platform and on the side that 
the plaintiff alighted,” “they got off on the east side” (R. 
pp. 12, witness Cox, 13 Prime, 14 Mathey, 17 Titlow). 
When plaintiff and Mrs. Mathey got out to the car plat¬ 
form, the people getting off in front of him had just about 
cleared the track, and he stepped off to the ground, and the 
moment his feet touched the ground he raised his hand to 
assist his companion, who was in the act of getting down, 
and as he did so, there was a flash of electricity that came 
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up from the slots at the junction of the two tracks referred 
to (R. p. 9), and car No. 3, standing on the East track, 
“seemed to start by itself, and came right down and crashed 
into the other car” (R. p. 12, Cox); “the south-bound car 
started out voluntarily, the motorman was not on the front, 
and Mr. Slyder was caught between the two cars (R. p. 
13, Prime). The explanation of this occurrence given at 
the trial by the defendant was that its employee, a porter or 
switchman, who customarily changed the headlight by tak¬ 
ing it off the “in” end and putting it on the “out” end of 
cars, in doing so at this time “some way in plugging the 
headlight, he caused a heavy arc. He did not make the 
contact good.” (R. pp. 15, 16.) And the flash of elec¬ 
tricity coming up, car No. 3 started out, colliding with car 
No. 5, and crushing the plaintiff between the two cars 
(R. p. 9). Before car No. 3, which was on the East track 
and ran down and collided with the car on the West track, 
there not being sufficient room between the positions of the 
two cars to allow one to pass the other, was brought to a 
stop by its motorman,—who, according to some of the 
testimony, came from within the car to its front platform, 
and who, according to his testimony, was standing on the 
front platform but facing toward the rear,—it ran out of 
the enclosed terminal and across M Street and on to the 
bridge, which spans the Potomac River and connects the 
District of Columbia with the State of Virginia. As to the 
time within which the accident occurred, according to the 
plaintiff, the car that was on the East track “was on him in 
a flash.” The moment his feet touched the ground, he 
raised his hand to his companion, and as he did so there was 
a flash of electricity, and as he turned the car was right on 
him. And according to the defendant’s witness, Motorman 
Titlow of car No. 3, “he had his back turned from the 
front of his car while standing on the platform and was 


saying something to the conductor when he felt the car 
move and just as soon as he felt the car move, he turned 
around again and threw his air handle over into emergency; 
the car kept on going; it struck this other car * * * he 

rang his bell and hollered at the same time; he applied his 
air all he could do, he did not have time to reverse it, or any¬ 
thing. it was such a short space; * * * the space be¬ 

tween his car and No. 3 and the car No. 5 was so short a 
space that he did not have time to put on his reverse before 
he was past No. 5.” (R. p. 17.) 

The plaintiff gave evidence by himself and a number of 
physicians of the serious nature of the injuries sustained 
as a result of being crushed between these two cars of the 
defendant, it being shown that as a result of the accident, 
which occurred April 28, 1912, he was still, at the time of 
the trial, November 17, 1913, unable to raise his left arm 
above a horizontal position, although prior to the accident 
“he was about as perfect physically as a man could be.” 
and work at his trade was such as required, in order to be 
able to efficiently discharge his duties, the lifting of heavy 
articles, the swinging of sledge hammers and the like. Evi¬ 
dence of the extremely painful character of the injuries, 
the breaking of plaintiff's collar bone, the detachment of five 
ribs from the sternum, or breast bone, the affecting of his 
breathing, as a result of the separation of the ribs and the 
injury to the sternum, and the apparently permanent in¬ 
ability to raise the arm, was introduced. 

A verdict for damages in the sum of $7,500. was returned 
by the jury. Motion for new trial was overruled by the 
trial justice upon plaintiff’s consenting to remit the verdict 
down to $5,000, and judgment for the latter sum was 
entered. 





POINTS AND AUTHORITIES. 


FIRST ASSIGNMENT OF ERROR. 

This assignment is concluded by the decision of this Court 
in Washington, Alexandria and Mt. Vernon Railroad Com - 
pony v. Fineham, 40 App. D. C. 412, 418, 419, decided May 
5, 1913. In that case a physician testified to his opinion 
respecting the physical condition of the plaintiff and the 
cause thereof, the opinion as to the plaintiff’s physical condi¬ 
tion being based “to a considerable extent on his statements” 
to the physician during the latter’s examination. Having, 
on cross-examination of the physician, disclosed this fact! 
defendant then moved to exclude the evidence ‘because it 
is necessarily hearsay evidence obtained for the purpose of 
producing testimony before the court.’ ” Speaking by Mr. 
Chief Justice Shepard, this Court disposed of the assign¬ 
ment of error based upon the trial court’s action in over¬ 
ruling that motion, as follows, loc. cit., 419: 

The objection assumes that this examination was 
made to elicit evidence for use in the trial merely—an 
assumption for which there is no foundation in the 
Record. The examination occurred more than a year 
before the trial. Had it not been for treatment of the 
ailment, the fact could and should have been elicited 
when the witness was under cross-examination. There 
was no error in refusing to exclude the evidence.” 

A mere examination of the Record and of appellant’s 
argument under this assignment will show that the fore¬ 
going quotation controls. The brief of appellant assumes, 
without the slightest foundation in the Record for the as¬ 
sumption, that the witness, Doctor Barton, was “an expert 
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called merely to make an examination for the purpose of 
testifying in a suit” (Appellant’s Brief, p. 6). All of the 
argument and the several authorities cited by appellant are 
based on this false premise. Indeed, appellant’s brief con¬ 
cedes that a physician attending the plaintiff “may testify 
as to the statements made by plaintiff to him for the pur¬ 
pose of treatment” (Brief, p. 6). It will be incumbent on 
counsel for appellant to show this Court anything in the 
Record which justifies their statement that Doctor Barton’s 
examination (to quote from the opinion in the Finchatn 
case) “was made to elicit evidence for use in the trial 
merely.” 

An examination of the bill of exceptions now before this 
Court will fail to disclose that the astute counsel for de¬ 
fendant have presented any cross-examination of the wit¬ 
ness referred to upon which to base their claim that he 
examined the plaintiff merely for the purpose of testifying 
in the suit, and not for treatment. Apt in this connection 
is the language of Mr. Chief Justice Shepard in the Finchatn 
case: “Had it [the examination] not been for treatment of 
the ailment, the fact could and should have been elicited 
when the witness was under cross-examination.” 

There is, of course, no doubt that a physician may testify 
respecting statements made by a patient during an examina¬ 
tion regarding the latter’s condition, when the former bases 
his opinion on the examination plus the statements. In the 
Finchatn case, this Court cites the decision in Northern 
Pacific Company v. Urlin, 158 U. S., 271, in which case an 
assignment of error “strenuously pressed” on the attention 
of the Supreme Court of the United States arose out of the 
refusal of the trial court to reject testimony of tw r o phy¬ 
sicians “because of incompetency and as merely hearsay.” 
In the course of its opinion, the Supreme Court said ( loc . 
cit. f 274-275) : 
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As one of the principal questions in the case was 
whether the injuries of the defendant were of a perma¬ 
nent or temporary character, it was certainly compe- 
tem to prove that, during the two years which had 
elapsed between the happening of the accident and the 
trial, there were several medical examinations into the 
condition of the plaintiff. Every one knows that when 
injuries are internal and not obvious to visual inspec¬ 
tion, the surgeon has to largely depend on the response 
and exclamations of the patient when subjected to ex¬ 
amination * * *. So, also, the representations by 
a sick person of the nature, symptom, and effects of the 
malady under which he is suffering at the time are 
original evidence. If made to a medical attendant, 
they are of greater weight as evidence, but if made to 
any other person, they are not, on that account, re¬ 
jected. 1 Grcenl. Ev., 14th ed., Sec. 102.” 

The Supreme Court in the case last quoted from, and 
this Court in the Fincham case, both refer approvingly to 
Fleming v. Springfield, 154 Mass., 520, 522, where such a 
question arose, in which it was said: 

I he testimony of Doctor Rice was properly ad¬ 
mitted. The statement made by the plaintiff purported 
to be a description of his symptoms at the time it was 
made, and not a narrative of something that had 
passed; and it may be fairly inferred that it was made 
for the purpose of medical advice and treatment. At 
any rate, although it was only a day or two before, or 

possibly during the trial, it does not appear that such is 
not the case.” 

Reference to the Record in the case at bar will show that 
the time when any of the physicians mentioned examined or 
treated plaintiff is not given. (R. p. 11.) See also for 
the settled rule Jones on Evidence, Section 349, loc. cit., 
p. 436, 2d ed.; Hughes on Ezidence, Section 6, p. 157. 
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SECOND ASSIGNMENT OF ERROR. 

This assails the action of the trial court in granting plain¬ 
tiff’s first prayer (R. p. 19). As in the case of the first 
assignment, the presentation of this second assignment in 
appellant’s brief is based on a false premise. Every argu¬ 
ment made and every authority cited to sustain this assign¬ 
ment is founded upon the following misstatement of fact ap¬ 
pearing on page 9 of appellant’s brief: 

“The termini of the tracks of this railroad at Thirty- 
Sixth and M Streets was on the public streets, as the 
court is bound to take judicial notice of.” 

Before commenting on this statement, let us say at the 
outset, that the first prayer, the granting of which is here 
assigned as error, contains an accurate statement of the law 
in the circumstances of the instant case, even though applied 
to an ordinary street railroad and to a passenger alighting 
from the car of such a railroad on to the public street. Of 
this more fully hereinafter. 

Returning to the above quoted paragraph from appellant’s 
brief, it would be a remarkable proposition and an unen¬ 
viable judicial predicament if this Court found itself bound 
to take judicial notice of that which is, first, an untruth; 
second, is contradicted by every bit of evidence on the sub¬ 
ject adduced at the trial by both plaintiff and defendant; 
and, third, is shown not to be the fact by the statement con¬ 
tained in the trial court’s charge, to which statement abso¬ 
lutely no exception was taken, for the sound and obvious 
reason that it was founded on the testimony. Let us take 
these two last points in their inverse order. 
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(a) 

The trial justice charged the jury: 

,^ ere ,s a ca , se where the plaintiff had gotten off 
ot the car, so that there was nothing in the car he 
was riding in that caused any trouble to him at all. 
I ut he had not left the premises of the defendant; he 

,‘i l 'j st,n 0,1 ihc ground occupied by the defendant, and 
the courts have held that while he was on that ground 
the defendant was, of course, obliged to provide him 
with reasonable assurance of safety, while he was on 
their premises, before he got away from their appli¬ 
ances. And the injury occurred by means of this 

2^23 T COm ' ng d0Wn beh ' nd h ' m ” ( Char & e > R - PP- 


We repeat that as the italicized fact thus stated by the 
court was not only proved but conceded on the trial, no 

exception whatever was noted by defendant to the fore- 
going charge. 


(•>) 

J T J he P roof sh °wed that two cars of the defendant col¬ 
lided, whereby plaintiff, who had just alighted from the one 
on which he was a passenger, was crushed between that car 
and the other car of defendant, at a point where defend¬ 
ant s tracks joined in a manner preventing the safe occu¬ 
pation there by one car while another was passing, which 

location was described in the testimony of the various wit- 
nesses as follows : 

1. Plaintiff, in his testimony, indicated on a rough 
diagram of the enclosed terminal of the defendant company 
at Thirty-Sixth and M Streets, the location on the two 
tracks, the V-shape joinder of the East track with the West 
track, and the location of the two cars * * * the point 
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at which the plaintiff alighted from defendant’s car was 
about 5 feet from the junction of the main track and the 
spur track” (R. pp. 8-9). On cross-examination, the plain¬ 
tiff testified that “at the time his car ran into the station * 
he was sitting in the car facing north (R. p. 10). 

2. Russell D. Cox (R. p. 12) testified “he was present 
when an accident occurred at the terminal of the Washing- 
and Old Dominion Railroad, at Thirty-Sixth and M 
Streets.” 

3. Ely W. Prime (R. p. 13) testified “that he had wit¬ 
nessed the accident to the plaintiff at Thirty-Sixth and M 
Streets, where the Washington and Old Dominion cars 
come to their terminal * * * he saw the car coming in 
from across the river and pull in * * * Mr. Slyder was 
caught between the two cars; the car on the East track 
started south-bound, and the other car was standing on the 
west-bound track, it had just pulled in, coming in from 
Great Falls.” 

4. Mrs. Josephine Mathey, a passenger on the same car 
with plaintiff, testified (R. p. 14) “that the car on which 
they came in stopped at the Thirty-Sixth Street Station in 
Georgetown.” 

DEFENDANT’S OWN TESTIMONY AS TO 

LOCATION. 

5. Conductor R. L. Makely (conductor of the car which 
ran down on plaintiff and collided with the car on which 
latter was a passenger) testified (R. p. 15) that upon his 
arrival “his motorman stopped the car at the terminal when 
he arrived there; the next car in was No. 5, which came in 
[in where?] about five or ten minutes after No. 3 arrived.” 

6. Motorman S. Trussed, of car No. 5, on which plain¬ 
tiff was a passenger (R. p. 15) “testified that when he came 
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into the barn, the terminus there , on the afternoon of April 
28, he brought his car to a stop.” 

7. Conductor Clement G. Anderson, of car No. 5, on 
which plaintiff was passenger (R. p. 16), “testified that 
there were doors on both sides of the south platform of 
car No. 5, one of which doors was already open when the 
car zvent into the station , and he opened the other; that this 
door remained open because all the stations coming down 
were on the right-hand side.” 

We digress from our task of examining one by one the 
statements of each of the witnesses to invite attention to 
the fact that we are sticking to the precise testimony of the 
Record, in the teeth of which it is actually argued to this 
Court that the situation presented by this case on this 
Record is that of an accident to one who had been a pas¬ 
senger on an ordinary city street railroad car, and who 
was injured after alighting from that car on to the public 

streets on which he had become “an ordinary traveler on 
the highway”! 

8. Motorman E. Titlow, of car No. 3, which collided 
with car No. 5 and crushed plaintiff (R. p. 16), “testified 
that he got orders to stop over on the East track until No. 

5 canie over a °d then to follow No. 5 out; that he got off his 
car and went over to the office and got the orders himself 
* * * that No. 5 had not come in then” and—_ 

9. John Blackford (R. p. 17) “testified he was the dis¬ 
patcher of the Washington and Old Dominion Railroad on 
April 28, 1912, * * * that he gave orders to the motor- 
man of No. 3 to remain on the stand at Thirty-Sixth and 
M Streets, and that car No. 5 was to come in and dis¬ 
charge passengers and go out ahead of him.” 

Where did these cars “come in” if not to “the enclosed 
terminal of the defendant where this accident occurred? 

Do counsel for the defendant really think that this Court 
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will seriously believe that a train dispatcher issued orders 
for defendant’s cars to remain “on the stand,” upon the 
public streets of the city, a fact which the court is asked 
to believe in the face of affirmative proof to the contrary? 

Does not the Record show to a demonstration that this 
stand on which the defendant’s dispatcher ordered the cars 
to stay was “in the station,” “in the enclosed terminal of 
the defendant,” “in the barn, the terminus there,” where 
defendant’s cars “came in” from their interstate trips, along 
a line that has stations on the right-hand all the way down? 

( 1 ) 

The doctrine, quoted from Creamer v. West End Railway 
Company, 156 Mass., at 320, at p. 13 of appellant’s brief, 
to the effect that “when a passenger steps from the car upon 
the street, he becomes a traveler upon the highway * * * 

and the railway is not responsible to him as a carrier for 
the condition of the street , or for his safe passage from the 
cars to the sidewalk,” has no possible application to the facts 
presented by the Record here. 

It is true that the defendant operates its cars by elec¬ 
tricity and not by steam, but it is not true that it is an 
ordinary street railway operating over or along any of the 
streets of the District of Columbia, nor is it true that this 
Court’s decision, in Great Falls and Old Dominion Railroad 
Company v. Hill, 34 App. D. C., 304, took notice of and 
judicially determined such a thing to be a fact, as claimed 
in appellant’s brief here. This question is unimportant, in 
view of the facts of this case and the law applying to those 
facts, and not to some wholly different state of facts. 

In quoting, as above, from Creamer v. West End Rail¬ 
way Company, 156 Mass., 320, if defendant’s counsel’s 
industry had permitted them to do so. they would have 
found in that very case, immediately following the word 
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“sidewalk” with which they close their quotation, this sig¬ 
nificant statement, too much in point in this case for space 
to be given it in appellant’s brief : 

“When a common carrier has the exclusive occupa¬ 
tion of its tracks and stations, and can arrange and 
manage them as it sees fit, it may be properly held 
that persons intending to take passage upon or to leave 
a train have the relation and rights of passengers in 
leaving or approaching cars at a station (Cases cited).” 

Of course, the rule stated in plaintiff’s first granted in¬ 
struction and also found in the quotation thus above, is, 
when the case presents facts such as appear on this Record, 
too well settled in this jurisdiction and everywhere to admit 
ot argument. Appellant, itself, recognizing this as unde¬ 
niably true, attempts to escape the force of the settled law 
by setting up a state of facts inconsistent with the Record 
and then citing cases to sustain the thus erroneously as¬ 
sumed facts. 

That plaintiff’s first prayer correctly states the law as to 
the duty of a carrier to exercise the highest degree of care 
for the safety of its passengers, not only in the matter of 
carriage, but also in respect of the safety of places where 
passengers get on and off cars, and the safety of passengers 
while in the act of alighting and for such reasonable period 
of time as would permit them to get into a place of safety 
after alighting, is not open to question in this jurisdiction. 
Great Falls and Old Dominion Railroad Company v. Hill, 
34 App. D. C, 304, 312; Washington & G. R. Co. v. Har¬ 
mon (Washington & G. R. Co. v. Tobrincr), 147 U. S., 
571-580, 37 L. ed. 284-288, 13 Sup. Ct. Rep., 557; Warner 
v. Baltimore & Ohio R. Co., 168 U. S., 339-348, 42 L. ed., 
491-497, 18 Sup. Ct. Rep., 68; Baltimore & O. R. Co. v. 
State, 60 Md., 449-463; Lehman v. Louisiana Western R. 
Co., 37 La. Ann., 705-707; Missouri P. R. Co. v. Wortham, 
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73 Tex., 25-27, 3 L. R. A., 368, 10 S. W., 741; Gulf, C. & 
S. F. R. Co. v. Gatewood, 79 Tex., 89, 10 L. R. A., 419, 14 
S. W., 913; Louisville , N. A. & C. R. Co. v. Lucas, 119 
Ind., 583-588, 6 L. R. A., 193, 21 N. E., 968; Boyce v. 
Manhattan R. Co., 118 N. Y., 314-318, 23 N. E., 304 ; Mc¬ 
Donald v. Illinois C. R. Co., 88 Iowa, 345-350, 55 N. W., 
102; Illinois C. R. Co. v. Davidson, 22 C. C. A., 306-309, 46 
U. S. App., 300, 76 Fed., 517. And see Chesapeake & 0. 
R. Co. v. King (C. C. A.), 99 Fed., 251, before Lurton, 
Day and Thompson, JJ., opinion by Lurton J. 

All the authorities agree that the relation of carrier and 
passenger continues, after reaching destination, until the 
passenger has had a reasonable time to leave the carrier’s 
premises. 

In Great Falls & Old Dominion Railroad Company v. 
Hammerly, 40 App. D. C., 196, the same appellant was 
involved as here, the name of the company having since 
been changed by the substitution of “Washington” for 
“Great Falls.” There the Court describes this appellant, 
not as a street railway, but as a “suburban electric railway 
company.” The facts were that plaintiff was on defend¬ 
ant’s station platform at Dominion Heights, Virginia, and 
as a car approached, she signalled for it to stop, and, as¬ 
suming that it would stop, “she stepped towards the front 
of the platform.” Instead of stopping, the car ran by at a 
high rate of speed, thereby causing a rush of wind, which 
caused plaintiff to fall, and in falling she was struck by the 
rear end of the car. Plaintiff recovered damages. There, 
as here, the same defendant, by the same counsel, strenu¬ 
ously contended that the relation of carrier and passenger 
did not exist. But the Court, by Mr. Justice Robb, said 
( loc. cit., 199): 

“At the time of the accident, the plaintiff was con¬ 
structively in the care of the defendant, since she was 
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on its platform for the purpose of taking a car. The 
relationship she then sustained toward the defendant 
was that of a passenger, and she therefore had the right 
to rely upon the exercise by it of the highest care.” 

it is only necessary to reverse the order of things and 
present the case of a passenger alighting—as the trial court 
correctly said in the case at bar—to “the premises of the 
defendant,” “on ground occupied by the defendant” (R. 
p. 22), to demonstrate the inevitable application of the de¬ 
cision in Hammerly’s case, supra, to this. 

( 2 ) 

1 he rule given the jury by plaintiff’s first prayer is sound, 
just, and reasonable when applied to any street railway . 
It can not be rationally denied that the law is that a street 
railroad owes to a passenger the duty of guarding against 
accident “from the condition of its machinery, tracks, or 
electrical appliances used by it in such transportation” while 
the passenger is on the railway’s cars, and at the point of 
alighting therefrom, while in the act of alighting “and for 
such reasonable period of time as would permit him to get 
into a place of safety after alighting.” Such is the precise 
language of the prayer objected to, and it is to be noted 
that it only charges the defendant with a high degree of 
care to prevent accident resulting “from the condition of 
its machinery, tracks or electrical appliances.” We re¬ 
peat, this rule is applicable to street railways, is almost uni¬ 
formly applied by the courts to such carriers, and in reason 
and justice ought to be so applied. The question is not an 
open one in this jurisdiction. This Court settled it in 
Lusby v. Traction Company, 12 App. D. C., 295, from 
which we quote, pp. 300-1, 302 : 

Mrs. Jane Lusby, the female plaintiff, was a pas¬ 
senger on the defendant’s street railway, running in a 



westward direction on Pennsylvania Avenue in the city 
of Washington, and when the train reached the corner 
of Seventh Street and Pennsylvania Avenue, west, the 
plaintiff alighted at the customary place where per¬ 
sons alight for the purpose of making transfer to the 
street car on Seventh Street, also owned by the de¬ 
fendant, and she was struck, knocked down and in¬ 
jured by an east-bound train, passing at the time, and 
immediately after she had gotten out of the car, and 
was in the act of crossing over the south side tracks 
in order to get to the transfer station on the corner of 
the street. Whether she got out of the car in which 
she was riding on the north side and went around the 
front end of the car to the south side to cross over to 
the corner, or whether she got out on the south side, 
and was in the act of crossing over the tracks of the 
east-bound train that was then in the act of passing, 
was a question about which the testimony was conflict¬ 
ing; but the jury have found, under special direction, 
that the plaintiff got off the car on the north side, and 
of course she went around the train in order to make 
her way to the transfer station. That question, how¬ 
ever, is quite immaterial on this appeal. The jury, 
under careful instructions by the court, have found, as 
the result of the whole evidence, that the injury com¬ 
plained of was caused by the negligence of the de¬ 
fendant’s employees. The evidence was of a character 
that required the case to be submitted to the jury; and 
the questions both of the alleged negligence of the 
defendant and the supposed contributory negligence of 
the plaintiff, were fully and fairly submitted to the 
jury, under the instructions of the court. The negli¬ 
gence of the defendant consisted in the act of running 
an east bound train up to and passing a reverse course 
train, while the latter was discharging its passengers 
at a regular station. With the tracks of the two trains 
nearly approximating each other, with but a narrow 
space between the tracks, there is always danger to the 
passengers in getting off and on at such places while 
a train is passing, especially to those having to cross 
the adjacent tracks; and unless the trains are conducted 
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with great care in thus passing each other at such 
places, serious consequences are liable to and do fre¬ 
quently occur. When a train has stopped to let off 
or take on passengers, a train on a reverse course should 
never be allowed to pass the stopping train, except it 
be on such caution and noticeable signals, as are rea¬ 
sonably calculated to avoid the possibility of injury to 
passengers. Every passenger is entitled to full pro¬ 
tection against injury as far as human agency employed 
in the management of the cars can afford it, and espe¬ 
cially is this care required zvhile the passenger is getting 
on or making exit from the train . The passenger is 
entitled to this protective care of the railroad company 
until he or she is entirely free of danger from the move¬ 
ment of the cars on the tracks either zvay; assuming, 
of course, that the passenger is using reasonable care 
for his or her own safety and protection. * * * 

there was no question as to where the accident oc¬ 
curred. It occurred on or between the railroad tracks 
of the defendant, and at a station where the plaintiff 
had just alighted from the car.” 

How much stronger is the case of a railway, whether 
called “street” or “steam,” whatever sort of motive power 
its cars are run by, whose passengers aboard or alight from 
its cars on its platforms or in its stations. Of such a case 
the Maryland Court of Appeals has aptly said: 


Where, as in the case before us, the street railway 
owns and controls the place where the accident oc- 

r'kT? t \* th f- reason of the ru,e t as non- 
liability for the condition of ordinary public streets 1 

ceases, and the rule must cease to operate as to such 
U e can perceive no reason upon principle, why as to 
the place of this accident, this defendant should not 
1* held to the same liability as regards a passenger as 
a steam railroad. Topp. v. United Railways and Elec¬ 
tric Company, 99 Md., 630. 

This Maryland decision is quite fully annotated in 1 
A* & Ann. Cos. 916-17, which note, upon a review of 
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the authorities, concludes that where a street railway has 
stations or landings for the receipt and discharge of pas¬ 
sengers, no reason appears why its duty should not be iden¬ 
tical with the duties of. steam railroads. And, of course, 
the Record in the case at bar does not leave it open to ques¬ 
tion that this accident occurred “in the station,” “the en¬ 
closed terminal” of the defendant. 

And see the exhaustive later review of the cases relating 
to street railways and their duties to alighting passengers 
in 9 A. & E. Ann. Cos. 854-85G. 

The rule is elemental. Booth on Street Railways, 2d Ed., 
Sec. 465; also Sec. 346, note, and cases cited. Nellis on 
Street Railways, 2d Ed., Vol. 1, Sec. 260, p. 509, and par¬ 
ticularly p. 510. id. Sec. 308. 

In Melton vs. Birmingham Light and Power Company, 
153 Ala., 95, 45 So., 151, with respect to a street railway, 
the Court said: 

“We think there can be no doubt of the soundness 
of the proposition that the relation of passenger does 
not terminate when the passenger leaves the car, but 
continues until he has reasonable opportunity to leave 
the car and roadway of the company, after the car 
reaches the station or stopping place to which he is 
entitled to be carried. This is the generally accepted 
doctrine. (Cases cited.)” 

Finally, as all controlling on the parties here, we cite 
Chunn vs. City and Suburban Railway Company, 207 U. 
S., 302, at p. 307, in which the Supreme Court says: 

“That the plaintiff was injured by being hit by the 
car running north does not admit of doubt. We need 
not delay at that point, but may proceed at once to the 
other aspects of the case. The plaintiff had come to a 
place where passengers had habitually boarded the de¬ 
fendant’s cars. The defendant had encouraged and 
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invited persons to enter its cars going south from the 
space between the tracks, by opening the doors and 
receiving them from that side. It was a place which, 
in itself, was perfectly safe, unless made otherwise by 
the manner in which the defendant used the east track 
for the passage of cars. The plaintiff, therefore, was 
not a trespasser nor a mere traveler upon the high¬ 
way It is not important to determine whether she 
had become a passenger. Intending to become a pas¬ 
senger she had come to a place recognized by the prac¬ 
tice of the defendant as a convenient and suitable one 
trom which to enter the car, and the car stopped to 
receive her. The defendant owed her an affirmative 
duty It was bound to use that care for her protection, 
which was reasonably required in view of the situa¬ 
tion in which she had at the defendant’s invitation 
p aced herself, of the purpose for which she was there, 
of the approach of the car which she was intending to 
enter, and of the dangers to be apprehended from con¬ 
tact with a rapidly moving car propelled by mechan¬ 
ical power. A jury might well say that under such cir¬ 
cumstances reasonable care demanded the exercise of 
the utmost vigilance, foresight and precaution” 

Applying the very language of the Supreme Court to the 
case before us, it is to be said ‘‘that the plaintiff was injured 
by being hit by the car running north does not admit of 
doubt. ’ ‘The plaintiff had come to a place where pas¬ 
sengers'* were habitually discharged from the defendant’s 
cars. The defendant had encouraged and invited persons 
to alight from its cars to “the space between its tracks 
by opening the doors and’’ permitting them to alight “from 
that side. “It was a place which, in itself, was perfectly 
safe, unless made otherwise by the manner in which the 
defendant used the east track for the passage of cars. The 
plaintiff, therefore, was not a trespasser nor a mere trav¬ 
eler upon the highway.’’ “The defendant owed him an af¬ 
firmative duty. It was bound to use that care for” his 
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“protection, which was reasonably required in view of the 
situation in which” he “had at the defendant’s invitation 
placed” himself, “of the purpose for which” he “was there,” 
“and of the dangers to be apprehended from contact with a 
rapidly moving car propelled by mechanical power.” Un¬ 
der all the circumstances, the rule requiring the exercise of 
the utmost vigilance, foresight, and precaution, undoubtedly 
and directly applied. 

( 3 ) 

In conclusion, as to this assignment, it will be noted that 
in their brief here, counsel for appellant specifically point 
out by italics the only portion of the plaintiff’s first granted 
instruction to which they object, and on which they found 
the claim of error. Turning from the brief to the record, 
it will be found that not only did they not point out spe¬ 
cifically that alleged objection to the prayer in the court 
below, but they did not state to the trial court any ground 
or grounds for their objection to the prayer and exception 
to its granting. On p. 19 of the record, the bill of excep¬ 
tions recites that the court granted the said first prayer, 
and on p. 20 of the record will be found the only reference 
to any exception thereto in the following general terms: 

“To which action of the court in granting the first 
of said prayers, the defendant then and there excepted.” 

At the conclusion of the Court’s charge, counsel said (R., 

p. 26): 

“I have no exception, may it please the Court, ex¬ 
cept such as I noted to the granting of plaintiff’s 
prayers, which I do note, and to the refusal of such 
prayers of the defendant as were refused.” 

On that, without more, appellant comes into this Court, 
conceding that the granted prayer correctly states the law, 
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except as to three lines which, for the first time, they point 
out here and italicize (brief, p. 7), and ask this Court, on 
that specific ground, never presented to the trial court, to 
reverse a judgment founded on verdict reached after a full 
and fair trial to both parties. 

Aside altogether from the utter lack of any possible 
merit in the contention respecting the proposition of law 
embraced in the prayer, we respectfully insist that this ex¬ 
actly presents a situation justly and unescapably governed 
by the settled and reiterated rule in this jurisdiction, re¬ 
specting the necessity for specific statement of grounds of 
objection and exception: Hinde v. Longworth, 11 Wheat., 
199; Moore v. Bank / 13 Pet., 302; Camden v. Doremus , 
3 How., 515; U. S. v. McMasters, 4 Wall., 680; Burton 
V. Driggs, 20 Wall., 125; Noonan v. Caledonia Mining Co. } 
121 U. S., 393, 400; D. C. v. Woodbury, 136 U. S., 450; 
Choctaw O. & G. R. R. Co. v. McDadc, 191 U. S., 64, 69 ; 
McDermott v. Severe , 202 U. S., 600, 610, affirming 25 
D. C. App., 276, 289; DcForest v. U. S., 11 App. D. C., 
458, 461; and D. C. v. Dietrich, 23 App. D. C., 577, 580. 
And see provision of Rule 5, sec. 3, Court of Appeals, D. C. 

III. 

THIRD ASSIGNMENT OF ERROR. 

This assignment, based on the trial court’s refusal to 
grant defendant s sixth requested instruction, does not merit 
extended arpment. It is only necessary to refer this Court 
to the six instructions granted at defendant’s request as 
set forth on pp. 20 and 21 of the record, and to the Court’s 
general charge on the subject of negligence and contribu¬ 
tory negligence (R. pp. 22-26), to show conclusively that 
this case was presented to the jury in a light far more fav- 
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orable to the defendant than it was entitled to. Indeed, 
though the jury was fully charged on the question and it 
was left to them, there was no legal evidence whatever 
in this case on which a finding of contributory negligence 
could have been based. In the circumstances of the case, 
plaintiff would have been justified in asking the withdrawal 
of the question of contributory negligence from the jury. 
It is conservative to say that a peremptory instruction to 
return a verdict for plaintiff would have been justified. 
These things do not call for consideration here, however, in 
view of the extremely pro-defendant manner, under the 
several instructions granted, and the general charge, in 
which the case was in fact submitted to the jury. The rec¬ 
ord shows the defendant requested seven special instruc¬ 
tions, six of which were granted. 

The doctrine of Great Falls and Old Dominion Railroad 
Company v. Hill, 34 App. D. C., 304; at p. 310, governs on 
this point, and disposes of this alleged error. 

It will be noted that the prayer refused attempted to have 
the court segregate from all the rest of the case the fact 
that a car was standing on defendant’s East track when 
plaintiff alighted from the car on the West track, and to sug¬ 
gest to the jury that that made a dangerous condition on 
which a finding of contributory negligence entirely barring 
plaintiff’s right to recover could be based. It would have been 
gross error to have granted this instruction. It was care¬ 
fully drawn to lose sight of the fact that plaintiff alighted 
where the other passengers alighted, that the car on the 
East track was at rest, that there was nothing to indicate 
that it would be moved, that according to the weight of evi¬ 
dence, a motorman was not even on the front platform to 
operate it, and that an ordinarily prudent man was not 
called upon to assume that it would move or be moved in 
view of the fact that it could not be operated without col- 
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lidmg with car No. 5 by reason of the position the latter 
had been placed in to discharge its passengers. That it is 
not permissible to segregate one or several facts and to 
base a special instruction thereon is settled: Sullivan v. Capi¬ 
tal Traction Company, 34 App. D. C., 358, 305; Turner v. 
American Security and Trust Company, 29 App. D. C., 
460, 472; Wallace v. United States, 18 App. D. C., 152, 160; 

Bradford v. National Benefit Association, 26 App. D C 
268, 274-275. 


FOURTH AND FIFTH ASSIGNMENTS OF 

ERROR. 

Appellant’s fourth and fifth assignments of error are 
based exclusively upon the following excerpt from the record 
(R., pp. 21-22) : 


u ^J?. r 1 eu P 0 ”’ d ur i n g the argument to the jury of 
Mr. Wilton J. Lambert, on behalf of the defendant, 

f j a ! t ^ e prayers to the jury, granted on behalf 
of the defendant, commenting thereon, and in connec¬ 
tion with the eighth prayer of the defendant he called 
the jurors attention to the fact that they were on oath 
sworn to try the case on the evidence alone; and dur¬ 
ing the course of the closing argument on behalf of 
h e plaintiff by Mr. Frank J. Hogan, of counsel for 
the plaintiff, the latter said to the jury that counsel for 
defendant seemed to be afraid that the jury would for¬ 
get that they were under oath; that in his argument 
lie several times reminded them of that fact; that he 
even prepared and submitted to the court a prayer tell¬ 
ing the jury that their verdict should be based on the 
evidence in the case, and that they would violate their 
oaths as jurors if they were influenced by the fact that 
the defendant was a corporation. The said counsel 
further stated to the jury as follows: ‘As though the 
jury did not know they were under oath to try this 
case upon the evidence; as though the jury were going 
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co forget their oaths as jurors/ To which statement 
of the plaintiff’s counsel, defendant objected as follows: 

“ ‘Mr. Lambert: I object to the remarks of counsel 
just made in reference to prayers drawn in accordance 
with the well-settled law of the land; and in view of 
that, and the inflammatory remarks of counsel in that 
connection, I renew my motion to discharge the jury. 

“ ‘Mr. Hogan: I do not blame Mr. Lambert for not 
wanting this case to go to the jury. 

“ ‘Mr. Lambert: I take exception to the remarks of 
counsel in that regard, and I again renew my motion. 

“ ‘The Court: I will have to overrule your motion; 
but Mr. Hogan should be temperate in his argument. 

“ ‘Mr. Lambert: Your Honor will allow me an ex¬ 
ception ? 

“ ‘The Court: Yes/ ” 

The excerpt answers these assignments. 

Respectfully submitted, 

Frank J. Hogan, 

Frederick C. Handy, 
Attorneys for Appellee. 

Washington, D. C., 

September 30, 1914. 
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